CUMULATIVE INDEX AND SUBJECT-INDEX 
OF AGRICULTURE DECISIONS 


JANUARY-DECEMBER 1954 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


AMENDMENT OF ORDER NO. 75 Page 
ADOPTION OF, BY SECRETARY 
Where petitioners contended that the Secretary did not adopt 
the amendments to the order in form and detail as pro- 
posed by petitioners, held, that the Secretary is not re- 
stricted in the issuance of marketing orders and amend- 
ments thereto to the adoption of proposals introduced by 
the industry in the exact form and details as proposed......... . 447 


APPLICATION TO DISMISS 
GRANTING OF, IN ABSENCE OF JUSTICIABLE ISSUE 
Since the petition filed by the petitioners does not raise 
any justiciable issue, and the petitioners have not sub- 
mitted objections to respondent’s application to dismiss, 
the petition is, accordingly, GismisSed.....ecceccsecmscssemseenesneenee 113 


BOTTLED RAW MILK 


RECEIPT OF, NOT CONDITIONED UPON PAYMENT OF CONSIDERATION 
Where bottled raw milk was delivered by Magnolia to the 
receiving platform of petitioner’s plant and was placed in 
petitioner’s cold storage box where it was kept overnight 
and later loaded out to various jobbers, and Magnolia then 
received payment directly from the jobbers who picked up 
the milk at petitioner’s plant, held, that petitioner’s conten- 
tion that it did not purchase this milk so delivered, is im- 
material, as the receipt of milk under the order is not con- 
ditioned upon the payment of consideration, for, a $ratui- 
tous bailee, which is petitioner’s status with respect to this 
milk, may “receive” milk at its plant for the purposes of 
the act, and therefore, it is concluded that the bottled raw 
milk was “received” at petitioners fluid milk plant for the 
purposes of section 925.70 (a) (5) of the Ordere..n..ccecccessceeeeee 199 


BUTTER-CHEESE FORMULA 
ELIMINATION OF, FROM ORDER No, 75, AS AMENDED, NoT INVALID 
The elimination from Order No. 75, as amended, of the 
butter-cheese formula as one of the three alternative 
methods of determining the basic formula prices, held, that 
the deletion of this formula is not invalid, since it is sub- 
stantially supported by the evidence and reasoning contained 
in the final decision of the Secretary ......ccccccccccsscssnsessesnesessnseemeet 448 


CLASS I MILK PRICES 
VALIDITY OF AMENDMENT DEALING WITH 
Where the Secretary in issuing the amended order, adopted a 
variation or modification of the proposals presented by the 
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CLASS I MILK PRICES—Continued 


VALIDITY OF AMENDMENT DEALING WITH—Continued 
two segments of the industry, held, that the part of the 
amendment dealing with Class I Milk Prices is not invalid 
for lack of supporting substantial evidence 


CLASSIFICATION OF CREAM 


USED IN MANUFACTURE OF SOUP 
Since it appears that some of the cream involved here may 
have been used in the manufacture of soup, a Class II 
utilization under Order No. 32 at the time the transaction 
took place, it is concluded that, if such were the case, then 
the re-reclassification of so much of the cream used for 
soup manufacture may have been proper depending upon the 
utilization of other milk at the plant where the soup was 
made, and since the market administrator did not go beyond 
the Green Spring Dairy plant to verify the classification 
claimed, it will now be necessary for him to do so, if he is 
not satisfied with the affidavits and other statements which 
the record indicates were furnished him to support the 
utilization claimed at the manufacturing plants............00-.- e 


CLASSIFICATION OF MILK 


BURDEN OF PROOF OF SHOWING 
The burden of proof is upon petitioner to establish classifica- 
tion other than Class I-A milk 


VALIDITY OF, BY MARKET ADMINISTRATOR 
Where petitioner, a handler under Order No. 32, complained 
of the action of the market administrator in reclassifying 
the cream involved herein as Class II, and it appears from 
the record that petitioner sold the cream to Green Spring 
Dairy and that the latter received and temporarily stored 
the cream in its refrigeration truck trailer before trans- 
shipping to the plants of ice cream and other manufac- 
turers where it was mainly used for ice cream, although 
some of it appears to have been used in soup, held,, that in 
no way could the refrigeration truck trailer be considered 
an adjunct to or a facility for the operation of the milk 
plant, and therefore, the milk administrator of Order No. 
32 is directed to set aside the reclassification of the milk 
and butterfat used in the cream in question and reclassify 
such skim milk and butterfat pursuant to the then applic- 
able provisions of Order No. 32, on the basis that the first 
“non-fluid milk plants” at which the cream was received 
after leaving the petitioner’s plant were the plants of the 
manufacturers to whom Green Spring Dairy delivered the 
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CLASSIFICATION OF MILK—Continued 


VALIDITY OF, BY MARKET ADMINISTRATOR—Continued 
cream, and the market administrator is directed to make 
the necessary adjustments in the billing to the petitioner 
and pay or credit the petitioner with the amount due him 
on that quantity of the skim milk and butterfat which was 
improperly reclassified in Class II 


Where the investigation disclosed that Magnolia Dairy was 
producing milk on its own dairy farm and distributing the 
same, in bulk and bottled form, to retail outlets and to 
petitioner, held, that the market administrator lawfully 
classified the Magnolia Dairy as a “producer-handler” under 
the order and lawfully found the milk delivered to petitioner 
by Magnolia during the period June 1, 1951, to May 14, 
1952 as “other source milk,” and properly charged peti- 
tioner’s account with the differential between the Class I 
and Class II prices as provided by section 925.70 of Order 
No. 25, and therefore, the relief sought by petitioner be- 
cause of alleged improper classification of its milk received 
from Magnolia should be denied and the consolidated peti- 
tions should be dismissed 


COURT DECISIONS 
EXPLAINED 
In re Dairymen’s League Cooperative Ass’n, Inc. v. Brannon, 
178 F, (2d) 57, 51-64, (C.C.A. 2d 1949); Wetmiller Dairy 
& Farm Products Co., Inc. v. Wickard, 60 F. Supp. 622 
(W.D. N.Y. 1944), affirmed 149 F. (2d) 330 (C.C.A. 2d, 


CREAM USED IN MANUFACTURE OF SOUP 
CLASSIFICATION OF 


“DELIVERED TO A PURCHASER” 
MEANING OF TERM 
Transfers of cream between mere divisions of a jural person 
does not constitute “delivery to a purchaser” under Order 
No. 27, as amended 


DELIVERY 
MEANING OF TERM 
While the word “delivery” as used in the law conveys a wide 
variety of meanings, it does not appear that delivery to a 
plant is effected by the mere transfer of possession of the 


Page 
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“DELIVERY TO A PLANT” 


MEANING OF TERM 
The term “delivery to a plant” means delivery to a place, 
RT Oa a ects ese 


DISCRETION OF SECRETARY 


IN ADMINISTRATION OF MILK ORDERS 
The legislative history of the act clearly indicates that Con- 
gress gave the Secretary broad discretion in administering 
of milk orders, inasmuch as the terms of the orders are 
largely matters of administrative discretion so that the 
technical details are left to the Secretary and his aideg............ 


DISMISSAL 


Consolidated petitions dismissed and relief sought by petitioners 
RN cp nen Re a ay eat hg 


Granting of application for, in absence of justiciable issue................... 


Of petition complaining of reclassification by milk market admin- 
istrator for Order No. 27 of milk Class III to Class [1 -eononin 


Page 


326 


447 


199 
113 


325 


Rome ARTO ONRG STORES IN ERAN a asec cscs ceceecceaprcarerri eel 483, 597 
Ree COE ee A NO ie 339, 483, 1051. 


HANDLER 


LACK OF PARTY, WITHOUT STATUS OF, TO SUE IN PROCEEDING UNDER 
SECTION 8c(15) (A) oF AcT 

Where respondent objected as to the capacity of the “Cleve- 
land Milk Market’s Survey Committee” to participate in the 
proceeding herein because the Committee is not a handler, 

held, that since the Committee has failed to meet the burden 

upon it of establishing that it is a handler as defined in the 
order, the Committee is disqualified to bring an action under 
Section 8c (15) (A) of the Act, and therefore, the petition 
should be dismissed as to the Committee... nn cccccccsccsnrsnsccencenee 


INTERIM RELIEF 


DENIAL OF APPLICATION FOR 
Where petitioners attacked Section 906.80 (c) of the Milk 
Marketing Order No. 6, in a proceeding under Section 8c 
(15) (A) of the Act, which provides that upon the request 
of a cooperative association of producers, handlers are re- 
quired to pay to the association the gross sum due for milk 
received by the handlers from members of the association 
and to furnish the association specified information in con- 
nection therewith, and where petitioners filed an application 


447 
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INTERIM RELIEF—Continued 


DENIAL OF APPLICATION FOR—Continued 
for interim relief asking for the suspension or postponement 
of the effective date of that section, held, the question is 
whether the petitioners will be irreparably damaged by 
compliance with the provisions of that section during the 
time it may take to render a decision on the merits, and 
inasmuch as handlers have been following substantially the 
same practice prior to the adoption of Section 906.80(c) 
without suffering any loss, petitioners have not shown that 
such irreparable damage will occur unless the effective- 
ness of the section is stayed pending the final ruling in 
this proceeding, and the application for interim relief 
hey: Cleeve: emilee esc creccecc nce nce GREAT 


MILK ORDER 
NATURE OF 

A milk order is quasi-legislative in nature, and it has the 

TGS UE CIO OE ON ison ics iceeti i Be eens 


NOTICE OF HEARING 
VALIDITY OF 
Where petitioners maintained that the scope of the hearing 
notice should be given a restrictive construction in connec- 
tion with the proposals relating to the level of all class 
prices, held, that the entire subject of the level of milk 
prices, including the basic formula price utilized in deter- 
mining such level, was within the reasonable scope of the 
hearing notice and that the adoption of the amendment 
deleting such formula does not violate Section 4 (a) of the 
PGINAABERAEEVO POCO FOE sss seein ccmcsctioreoncnrereot 


ORDER NO. 25 (PUGET SOUND, WASHINGTON) 

Market administrator lawfully classified Magnolia Dairy as a 
“producer-handler” and lawfully found the milk delivered to 
petitioner, Charmed Land Dairies, Inc., (Magnolia Dairy) as 
“other source milk” under Order No. 25.....cccccmscnccvccscsesnessennsnnensinement 


ORDER NO. 27 (NEW YORK) 


Reclassification by milk administrator of Class III to Class II 
MO UMNO a Naa ce 


ORDER NO. 75 (CLEVELAND, OHIO) 
VALIDITY OF AMENDMENT OF 
Where petitioners objected to the amending of Order No. 75 
on the grounds, among others, that the record of the hearing 
does not support the amendment, because certain provisions 
of the amendment are arbitrary and differ in form and detail 
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ORDER NO. 75 (CLEVELAND, OHIO)—Continued 


VALIDITY OF AMENDMENT OF—Continued 

from proposals submitted by petitioners, and that the 
amendment does not conform to the evidence adduced at 
the amendment hearing, held, that petitioners contentions 
are without merit, and that since Order No. 75 as amended, 
and all its provisions complained of by petitioners are in 
accordance with law, the relief requested by petitioners 
should be denied and the petition be dismissed 


“OTHER SOURCE MILK” 
What constitutes, under Order No. 25 


OWNERSHIP OF MILK 
INVESTIGATION OF, NOT ESSENTIAL 
Under Order No. 25 and the act, the market administrator 
is not compelled to go beyond receipt of milk by a handler 
to investigate its legal ownership 


“PIPE LINE” PROCEEDINGS 
Decisions in, distinguished from that involving refrigeration truck 


trailers 


PLANT 


MEANING OF TERM 
The term “plant” as defined in Order No. 27 embraces the 
land, buildings, surroundings, facilities, and equipment con- 
stituting a single operating unit or establishment for the 
receiving, handling or processing of milk or milk products, 
and the term plant refers to a place, not a person 


PLANT MOVEMENT 


REFRIGERATION TRUCK TRAILER NOT CONSIDERED FACILITY IN 
The facts disclosed in this proceeding, it is believed, are 
greatly distinguishable from those in the numerous plant 
movement and so-called “pipe line” diversion proceedings 
under the New York Milk Marketing Order, where, without 
exception, the milk or cream involved could have been re- 
ceived at the milk plant within whose “orbit” it was 
brought and the facility in question was either a milk plant 
in its own right or an integral part of such a plant’s 
I i ac ticsd cre ocraeeacnponies 


POLICY OF ACT 


EFFECTUATION OF 
Where petitioners objected to the amendment because the 
Secretary failed to take any affirmative action with regard 
to certain proposals while he did adopt and issue certain 
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POLICY OF ACT—Continued Page 


EFFECTUATION OF—Continued 
other proposals, held, that while the findings of the Secre- 
tary as to the effectuation of the policy of the act must be 
on the basis of the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal 
made even though supported by evidence, will tend to 


effectuate the: statutory poliéy 448 
“PRODUCER-HANDLER” 
Who: is, ander Order No. 26... ee 199 


PRODUCER-LOCATION DIFFERENTIALS 


EFFECT OF FAILURE TO INCLUDE A PROPOSED AMENDMENT OF, IN 
MILK ORDER 

The petitioners contention that the failure to include a pro- 

posed amendment of the producer-location differentials in 

the recommended order of October 30, 1952, invalidates 

the issuance of such amendment in the decision and order 

promulgated by the Secretary, held, that this contention 

cannot be sustained, since the recommended decision amply 

informs of this fact and gives sufficient opportunity to file 
exceptions to this portion of the recommended decision............ 448 


RECLASSIFICATION OF MILK 


Cuass III To Ciass II, UNDER ORDER NO, 27 
Where petitioners complained of the classification by the 
market administrator for the Order No. 27 of certain milk 
from Class III to Class II, which milk was received from 
producers during April 1949 at plants of Lancaster Milk 
Company and Queens Farms Dairy, Inc., located in Pennsyl- 
vania, and was then moved to the plant of petitioner, Penn 
Dairies, Inc., at York, Pennsylvania, where it was separated 
into cream and after separation, the cream was moved by 
truck to a licensed public cold storage warehouse in York, 
Pennsylvania, where the cream was held in storage until 
after May 31, 1949, and subsequently the cream entered the 
ice cream manufacturing plant of petitioner, Penn Dairies, 
Inc., at Lancaster, Pennsylvania, and was there utilized in 
the manufacture of ice cream, held, that delivery of the 
cream to the public storage warehouse did not constitute 
delivery to a “plant” as that term is defined in the order, 
and that since the cream entered Penn Dairies, Inc.’s plant 
for ice cream manufacture after May 31, 1949, the delivery 
to the plant or purchaser outside the marketing area did 
not occur within the period allowed for reaching classifica- 
tion, which period as provided by the order ends the last 
day of the month following the month in which the milk 
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RECLASSIFICATION OF MILK—Continued Page 
Cuass III to Ciass II, UNDER ORDER No. 27—Continued 
was received, hence, the reclassification by the market ad- 
ministrator of the milk in question was not erroneous, the 
relief requested by petitioner should be denied and the peti- 
Ma UNIAN So a ian Lense cecplecccphesioutte . 825 


RECLASSIFICATION OF MILK PRODUCT—ORDER NO. 27 (NEW YORK) 


From Cuass III to Cuass II 
Where petitioner, a milk handler, prepared a mixture, using 
cream, condensed skim milk, water, flavor and coloring to 
be used as an additive, in lieu of cream, to liquid coffee, it 
was held, that such mixture is not a drink in itself as set 
forth under Class II provisions in the order, and that the 
market administrator erred when he reclassified the mixture 
from Class III as reported to Class II as a flavored milk 


RU ee eee ea eckia tect ances Mier epic 589 
REFRIGERATION TRUCK TRAILER 
Not considered facility for operation of milk plant. ee 208 
UNDERPAYMENTS 


To PRODUCERS 

Where the market administrator determined that the peti- 
tioner paid a producer less than the minimum prices re- 
quired under a milk order because petitioner made deduc- 
tions, without authority, and credited the amounts to a 
debt, secured by a mortgage, owed to it by another pro- 
ducer, held, this proceeding is a review to determine 
whether the market administrator’s decision was in ac- 
cordance with law, and an answer to that question must 
be limited to the evidence before the market administrator 
at the time when he was required to make the determina- 
tion, and on that basis the market administrator’s ruling 
was legal, and the petition for relief is dismissed......................... 979 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEDURE ACT 
Exception from, Section 9 (b) where violations are wilful............... 873 


BONA FIDE HEDGING 
Essential Characteristic is price commitment... .-ccccccssecseesnnese 1118 


RIN 1 NR EA i gers tec nceipeeeem seep emeecgenia 1117 


CONSTITUTIONAL LAW 
Of CEA and regulations thereunder eccceceeccnesceeecesseeeuseeenensnseeenetsnnenes 1117 
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DEFAULT 
Admission of Material Facts Alleged in the Complaint Dy.....cccccco:... 


Waren ok Oven Farr iain ccs eshcemencigs cnc coeomserina 


DENIAL OF MOTION 


To QUASH COMPLAINT 
Where motion to quash the complaint and dismiss the proceed- 
ing asserts that certain sections of the act are unconstitu- 
tional due to invalid delegation of power, failure to grant 
due process, and being based on an unconstitutional act, 
held, an agency charged with administering a statute can- 
not be expected to hold the statute unconstitutional, and 
the motion is, therefore; denied... 


Where motion to quash the complaint and dismiss the pro- 
ceeding alleges that regulations under the Commodity 
Exchange Act are void because they are arbitrary and 
not reasonably necessary, but where such regulations were 
issued pursuant to authority in the act, and after notice, 
hearing and findings, the motion is Gemied.........-cccscccsscccsssseeennn 


Where motion to quash the complaint and dismiss the pro- 
ceeding claims failure of compliance with Section 9 (b) of 
the Administrative Procedure Act in that the licensee was 
not afforded an opportunity to demonstrate or achieve com- 
pliance before proceedings were instituted for the with- 
drawal, suspension, revocation, or annulment of its license, 
but where the complaint repeatedly alleges that the viola- 
tions are wilful, held, the case comes within the exception 
set forth in Section 9 (b) of that act, and the motion is 
CRU occas th ecccarorccee eee cae eeu 


DISMISSAL 
A G0 OR cscs ine ce ae eee 


Sattleneit heteden: tart eee Se 


ESTIMATED OR ANTICIPATED SALES 
Wot: qcmernapst fromm trrmchiiige Tia b Gansta asenieiceacasoesenercaigoicmsos 


HEDGING 
Drei aad: Ca iene tereccceenmeeeaes 


EXEMPT 
Bona fide hedging transactions exempted from trading limits 
under the act are sales of futures to the extent that such 
sales are offset in quantity by purchases of the same cash 
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HEDGING—Continued 


ExemMptT—Continued 
commodity and purchases of futures to the extent that such 


purchases are offset by sales of the same cash commodity... 
Exempt and non-exempt from tradimg Vimmite. i ceescssscensssseeneenseneeee 


IN SALE OF PRODUCTS AND BYPRODUCTS 
Where futures are purchased as hedges against a sale of the 
commodity itself, they may be for the full amount, but 
futures purchased as hedges against the sale of products 
or byproducts shall be reasonably related to the market risk 
to qualify as bona fide hedges exempt from the trading 


Sa a a eR ae 


IN SALES TO SUBSIDIARY 
Where respondent sells its product at a fixed price to a wholly 
owned subsidiary, there is no risk of price fluctuations 
which would qualify the contracts as the basis for hedging 
operations exempted from trading limits under the act.......... 


NON-EXEMPT 
Where corn futures purchases are made against estimated or 
anticipated sales of corn products and by-products, which 
sales are not covered by contracts to sell, it is held, such 
estimated or anticipated sales are not commitments that 
qualify futures purchases of the commodity as hedges 
exempt from trading limits under the act. eccccccsscsccssneesseeee 


sera ic a RS a 


Paragraph (B) of section 4a(3) of the Commodity Exchange 
Act classifies as a hedge the purchase or sale of a com- 
modity for future delivery in such amount as would be a 
reasonable hedge against the products or by-products of 
such commodity. Held, that the term “Reasonable” refers 
to such items as conversion factors, and this paragraph 
does not expand the term beyond the definition of “bona fide 
hedging transactions” in SeCtiOM 42 (3) -.ccecccccssssocsssssessusssesessnsesenneeee 


JURISDICTION OF SECRETARY 
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Admission of facts and stipulation of parties... ities em 483, 1051. 


PRICE COMMITMENT 


BoNnA FIDE HEDGING IN 
An essential characteristic of true hedging is a price com- 
mitment with respect to the cash commodity or product 


which is protected by a futures transaction... ccccccccsscene 
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REGISTRATION 
SUSPENSION OF 
Where respondents caused the execution of fictitious trades 
on the New York Cotton Exchange in violation of the act, 
and where respondent Peers and Company admitted the 
facts alleged and consented to the entry of an order sus- 
pending its registration, the company’s registration as a 
futures commission merchant was ordered suspended for a 
period of. fitlcon. Ca ticc sce ek cs 


REMAND OF PROCEEDING 
To OFFICE OF HEARING EXAMINER 
Since the facts alleged in complainant’s motion and the reply 
thereto had not been introduced in evidence in the proceed- 
ing and it seems appropriate in the public interest that 
evidence should be received as to whether the sanction 
ordered against George Sirota and Sons should apply to 
Sirota and Company, accordingly, the proceeding is referred 
back to the Office of the Hearing Examiner for the purpose 
of obtaining evidence on this issue by hearing or stipula- 
RON OU RR ee en eee 


SPECULATION 
In BonA FIDE HEDGING 
The Commodity Exchange Act makes the futures transactions 
of any person subject to the trading limit orders of the 
Commodity Exchange Commission regardless of the degree 
of speculation involved in such transactions, unless the 
transactions are exempt as “bona fide hedging” under the 
act, or are exempt by the Commission as spreads or strad- 
CN aos ree cate adeh eae Aicda oda area oe ene 


STAY ORDER 
Pending issuance of another ordet........2.25.0. 


TRADING LIMIT 
Bene rae ena. ee i cee 
In exempt and non-exempt hedging sales to subsidiary... cee 
PRO Tan tO TER aia cen eo seamen me oerpecpeeeee he 
Sei 00; NON sss isi cst I ces a a ees a oF 
TRADING PRIVILEGES 
Disteiset 302 eee eee eee eee 


Where complainant charged that respondent attempted to 
manipulate and did manipulate the market price of oats 
from June 1951 to June 1952 in violation of the act, that 
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TRADING PRIVILEGES—Continued Page 
Denial of—Continued 

the respondent carried on speculative trading in oats 
futures in excess of the maximum quantities permitted, 
and that respondent submitted false reports to the Com- 
modity Exchange Authority, and where respondent con- 
sented to the entry of an order, it is ordered that all contract 
markets shall refuse to respondent all trading privileges in 
Gate futures for its own account 2a. 483 


SUSPENSION OF 
Where respondents submitted inaccurate and incomplete re- 
ports and failed to submit other reports... cccccccsecnssessnsenseenee 1140 v 


Where complaint alleges that respondents caused the execu- 
tion of fictitious trades on the New York Cotton Exchange, 
held, respondents, by failing to file an answer, are deemed 
to have admitted the material facts alleged and waived an 
oral hearing, and the transactions complained of were in 
violation of the act for which respondents are denied all 
trading privileges on all control markets for a period of 
are ree ace 875 


Where respondents failed to submit reports concerning trans- 

actions in potato futures and submitted incomplete and in- 

accurate reports with respect to similar transactions, in 

spite of previous warnings, and respondents admitted the 
allegations and consented to the entry of an order, held, | 

effective January 3, 1955, all contract markets shall refuse 
all trading privileges to the respondents for a period of 15 | 
days, with the exception of bona fide orders with which | 

respondents have no interest other than the usual broker- 
URNA RNIN ssa Sects ecstatic 1140 | 
| 


UNLAWFUL DISCRIMINATION 
DUE PROCESS 
Where respondent claimed that the act is unconstitutional as 
the order is discriminating and deprived respondent of 
property without due process of law in that the limitations 
favored respondents competitors, held, it is not appropriate 
for an agency charged with the administration of a statute 
to declare it unconstitutional, and the fact that a regula- CI 
tion may bear more heavily upon one person than another 
USI RUC A ee nso c secs sctactcirecaccee 1117 


VIOLATIONS OF ACT 


Acts CONSTITUTING % 
Carrying on unauthorized speculative trading in oats futures.. 483 


Causing the execution of fictitious trades. ..ecreccocsnsmnsacesessemnne 597 
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Acts CONSTITUTING—Continued 
Dailing to autenlt separ. 


Inaccurate and incomplete reports... eeccossssnesseesnessnnesssueeeenessennsseeeee 
Manipulation of market price Of O&tS.....ccccccccccseoccsinseemnsnnsersnetneerineeieeene 
Sulmittine false reporte- 5 
Trading in futures in excess Of LiMMitS.. nn eececcscssuneemsssenssnneennenaneennee 


Wiese or Getrinntie a eee cette eae 


WAIVER 


OF HEARING 
The facts admitted by respondents as set forth in the Findings 
of Facts herein, held, are sufficient to subject respondents 
to the jurisdiction of the Secretary, and their waiver of 
hearing should be accepted, and the order to which respond- 


ents have consented should be iSSued ane eeccsesesemseeeeenee 483, 


WILFULNESS 
Numerous Violations efter Wee rr irn gl nnnnnacccncaceccccnccsenceecsseeceveseerrssesesecsesnsseseesns 


PACKERS AND STOCKYARDS ACT, 1921 


BRAND INSPECTION 


REVOCATION OF AUTHORIZATION OF 
Where it appears that respondent maintained brand inspec- 
tion under the authorization only at posted stockyards in 
the authorized area and that the majority of the cattle 
from his area passing through these stockyards is not 
branded or marked, and apparently a good deal of branded 
cattle in the authorized area is marketed without going 
through the stockyards at which respondent maintains in- 
spection under the authorization, under the circumstances 
here, it is concluded that the authorization is not in the 
public interest and should be revoked. nn. eccsccwesemeemecueeeeenten es 


CEASE AND DESIST 
Causing issuance of false and incorrect sales tickets. en 


356, 360, 496, 501, 607, 


Charging for feed and shelter not furmishedeccccncemeesnemeenesenee 


1301 


1051. 


1140 


225 


5, 
1060. 


1146 


Charging unauthorized commissions and yardage charges...14, 19, 508. 


Collecting: on: fale (ATTN gt icin pncciciccechectintitsioccmeaas 


501 
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CEASE AND DESIST—Continued Page ’ 
Engaging in business as market agency without being registered 
RE URN NNR ON a acre ere gee od 2, 8, 28, 234. 
Entering false bonus paymentz............... Bate ae ee ee a 345 
PORTE FOUBC LEAVE! CRORE ait css ss ec 345 
Failing to enter salary item in annual report... ccccsssssssesssesssnessnemneee . 845 
Wailing ‘to Lurviiahy qivctey Wierd secsctsccsmeeet 339, 343, 493. 
Failing to keep proper books and records.....c..cccccccocsecocsssesessenessssessssesstensseneesee a; 
5, 14, 19, 23, 114, 216, 234, 339, 345, 352, 356, 605, 778, 884, 1064. 
RC aPRAWige Wis TG THAT yO ances sechecentcee 508 
Failing to render non-discriminatory stockyard Services.............::cccs-- 1146 
Failing to show true names Of purchase’S.....nccccccccsscssssssssssssssussessesssese 14, 
19, 216, 508, 607, 693, 778, 884. | 
Financing transactions of CEMplOyees........ccecccccscmeceecesseetsnnune 908 | 
Giving bribes to cattle-salesman employees for preferred treatment 345 
Improperly using funds received. aS PLOCCEUS........cccecciccsscteemeeeeeen 14, 19, 356. 
iit Mita SANNA cession csosoonnrcercecnoncconteoeranonatorc 356, 360, 496. | 
Maintaining deficit in custodial account for shippers’ proceeds.......14, 114. | 
Making false entries in records relating to exchange of checks.......... 10 
Making false entries of compensation paid to employees........................ 345 
Making “kick back” paymonta.- 345 | 
Making out false accounts and records.....eceecceccsccsseescessnnessneemessnesenteee 339, 501. } 
Making unlawful payments on false weights OF PTiC@S.oi....ccccscccseceseee 496 | 
Making unlawful payments to trucker. eesenssscusseneescetnetnseneneeensen 14 
BiRGe ee ETE VOCEGR 114 | 
Operating business while insOlvemt...ecceccssccscssseesceessenmesentsneteee 493, 605, 884. 
Paying difference between actual price and marked-up-price to 
MAN acces ehcp 360 
Permitting employee to deal in consigned Cattle. ccecccssemneeneee 114 
Permitting employees to engage as Gealers.....eccccccccccccssssnnensnnesstnstnnee 19 
Permitting to sell hogs under false MAMES........c.ccccccecssessemesnnsetntnenesneenes 114 
Permitting unregistered dealers to engage in dealer operations........ 178 


Purchasing livestock under assumed MAMECQ..ccscvccsscssesrsesinemenmesiceneemne 
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CEASE AND DESIST—Continued Page 
PAIN TAC TRIO a 602 
Selling consigned cattle to dealer at lower Prices ..cccccccccccewccnemmene 114 
Selling consigned livestock to employ ees.ice...ccccccccsceneesmsccesemcesemeeneete 14, 

19, 114, 508, 880, 1064. 

Selling Consigned livestock to unregistered trading partnership 
216, 356. 
Selling for employee not registered with secretary... in.cccccccvnmcncmenemne 1151 
Selling hogs for more weight than delivered. cccccccsccccssccnssseenene 501 
Selling livestock to and for employee of respOndent......c-:cccvensescneenene 1151 
Selling livestock to partner of respomdent....cccccccccscnccccsesscseumessnenemese 778 
Submitting accounts for sale containing false names as purchasers 14, 
19, 216, 508, 778, 1151. 
Submitting accounts showing false names as shippers of livestock... 880 
Unfair, unjustly discriminatory and deceptive practices ...ccccc:. ae 2, 
5, 339, 343. 

Using name of registered dealer to evade registration and bonding 
WOCMURE SIO RUNGNUU GD sss ss ees en eeel 2 

CONSENT ORDER 
Cease and desist from violations of the act described in Findings 

CO Oi a eh ee 352, 356, 360, 496, 880, 884. 
Suspension of registration......00 2... 2, 5, 14, 19, 114, 698, 1060, 1064. 
CONSPIRACY TO DEFRAUD 
CONSTITUTES VIOLATION OF ACT 
Where complainants alleged that respondents converted com- 
plainants’ cattle and the proceeds from the sale of such 
cattle and paid the proceeds to persons other than complain- 
ants and conspired to defraud complainants out of the 
proceeds, and where respondents filed motions to dismiss the 
complaints because the complaints do not allege that 
respondents violated the act and the facts alleged do not 
constitute a cause of action, held, as the complaints allege 
that the respondents conspired to defraud the owners of 
the proceeds from the sale of owners cattle by making 
payment to other persons, such facts, if true, might con- 
890 


ae anata eplta heiiilaharaa Cale ith iN i icin di Aiea li . 
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Admission of material facts alleged in the complaint Dy... ecco 


rarer Or Grek nee Fe 


DISCRIMINATION 
Failure to prove, in denying use of stockyard facilities... 


DISMISSAL 
FAILURE TO ESTABLISH AVAILABILITY OF PEN SPACE 


Where complainant alleged discrimination by reason of 
respondent’s refusal to assign him pen space at its stock- 
yard in which to operate as a cattle dealer, held, that 
since complainant has failed to sustain the burden of proof 
upon him that pen space was available for assignment and 
that the stockyard company by refusing to assign such 
space to him engaged in a discriminatory practice in viola- 
tion of the act, the complaint should be dismissed................... 


Where complainant alleged that pen space was available for 
assignment and that respondent’s refusal to assign him pen 
space at its stockyard in which to operate as a hog trader 
was unjust and discriminatory and therefore a violation of 
the provisions of the act, held, that since complainant has 
not sustained the burden of proving the availability of 
space for his use or discrimination by respondent in deny- 
ing him the use of ere ae the snieanitan should 
be dismissed... 





FAILURE TO SHOW FAILURE TO PERFORM DUTY 


Where complainant alleged that he shipped to respondents 
a number of steer and that two of them were sold at a 
reduced price because of bad hip bruises and claimed as 
reparation the amount of damage sustained by him, held, 
that since the burden of proof was upon complainant to 
show that the damage caused to the steers was a result 
of the actions of respondents, and it does not appear that 
respondents were negligent in handling the steer or that 
they failed to perform any duty required of them under 
the act, the complaint should be dismissed... ..cecsccsssccsucsssenee 


FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT 


Where, as to certain respondents, the complaints fail to allege 
that the cattle referred to were handled by the respondents 
or that said respondents had anything to do with the pro- 
ceeds, held, the complaints with regard to such respondents 
are dismissed. 





nenetecencersscctensnrsessccenanemescscemesssencecsoneresrssesareesseasccesestessseneantmecness smmesece@ Beeeres 
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DISMISSAL—Continued Page 


LACK OF SUBSTANTIAL EVIDENCE WARRANTING FINDINGS OF VIOLA- 
TION OF ACT 
Where complainants alleged that they sold cattle to respond- 
ents-purchasers through respondent-commission firm and 
that the commission firm misrepresented the market, made 
untruthful statements, and used undue influence to cause 
the sale, but where complainants failed to support their 
allegations at the hearing, held, the burden is on the com- 
plainants to show that the respondents have violated the 
provisions of the Packers and Stockyards Act and, having 
failed to do this, the complaint should be dismissed... 773 


MooT QUESTION 
Where the matter is considered moot, it is concluded that 
there is no necessity for adjudicating the problem, and the 


cm AE 16 CAGE irr ecrrcerseniremn pinnae . 1149 
Petition for reopening, rehearing, reargument, and reconsidera- 
NN laces re nce kc en Re cae SNS 223 
Sebbloment: between, par thei isscncccssicsicinsessascccsisssiesntnticensscns Ls cs 512, 610. 
Withdrawal of proceeelina gsiemens 512 


DISMISSAL OF COMPLAINT 
Upon FILING oF BOND 

Where respondent failed to file a bond or its equivalent as 
a dealer in the business of selling livestock, in accordance 
with the act and regulations issued thereunder, but subse- 
quent to the service of a copy of the complaint he furnished 
an appropriate bond, upon motion of the complainant to dis- 
miss, the complaint herein is, accordingly dismissed... 1056 


EVIDENCE 
BURDEN OF ProoF AS TO AVAILABILITY OF PEN SPACE 
The burden of proof is upon complainant to establish that pen 
space was available for assignment and that the stockyard 
company by refusing to assign such space to him engaged 
in a discriminatory practice in violation of the act.................. 239, 365. 


CAUSES OF ACTION Not APPARENT 
Where complainants alleged that respondents converted com- 
plainants’ cattle and the proceeds from the sale of such 
cattle and paid the proceeds to persons other than complain- 
ants and conspired to defraud complainants out of the 
proceeds, and where respondents filed motions to dismiss 
the complaints because the complaints were not filed within 
ninety days after the alleged causes of action accrued, held, 
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EVIDENCE—Continued Page 
CAUSES OF ACTION Not APPARENT—Continued 
as the information in the files is not clear as to when the 
respective causes of action accrued, evidence must be taken 
before this jurisdictional question can be determined................. 890 


DENIAL OF REQUEST FOR TAKING OF 
Since it appears that the additional evidence referred to in 
respondent’s petition is not newly discovered evidence, and 
no reason is given as to why such evidence was not adduced 
at the hearing, it is concluded that there seems to be no 
valid reason for the taking of additional evidence...................... 223 


EFFECT OF FAILURE TO INTRODUCE, TO SHOW EXCESS OR VACANT 
PEN SPACE 

Since complainant failed to introduce any evidence to indicate 

that the pen space was not used as holding pens or that they 

were vacant in excess of the common experience in the Cen- 

tral markets, held, that complainant has failed, therefore, 

to establish that the pens were available for assignment 


DO NIU etcetera hese i arniacite oar aca n plcsawtsh ds 365 
FAILURE TO PROVE 
INRA) Ue UT = cg coro pecas an eles ae 239 
Discrimination in denying use of stockyard facilities... 239 
Failure to show failure to perform uty... nsecsccmecsssnsnssinnsesnsnssnssnsneuee 490 I 


Failure to sustain burden of proof as to cause of injury to cattle. 490 


Insufficiency of, warranting findings and conclusions of violations 
I a een et ean 763 


JURISDICTION OF SECRETARY ; I 


RULING OF, WITHHELD PENDING ADDITIONAL FACTS 

Where respondents in reparation proceedings on motions to 
dismiss the complaints contend that the Secretary lacks 
jurisdiction under the act as to them inasmuch as their acti- 
vities did not amount to furnishing stockyard services, held, 
the manner in which the alleged transactions were handled 
should be made part of the record in the proceeding before 
a ruling is made on this matter. eneccccsessccsecsecsmeemnmsemeennenetieee 891 


LICENSES 
SUSPENSION OF . 
Upon consent of respondent and recommendation of com- 
plainant, respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory and decep- 





‘Ze 
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LICENSES—Continued Page 
SUSPENSION OF—Continued 
tive practices by failing to maintain the financial condition 
required by the regulations under the act or filing satisfac- 
tory surety bond or its equivalent, and for such violations, 
respondent’s license is suspended for a period of thirty 


UO ssc nic sleet se cerns ct ecases - 843 
PEN SPACE 
Effect of failure to establish availability Of. eecccccneenmnn 239 


LACK OF PRESCRIPTIVE RIGHT TO 
Since complainant’s status in requesting pen space is merely 
that of an individual applying for pen space to engage in 
business at the Union Stock Yards, held, complainant had 
no prescriptive right to space at the stockyard 0. 366 


REFUSAL OF 
Where respondent arbitrarily failed and refused to assign 
pen space, upon reasonable request to a registered dealer at 
the stockyard, held, respondent discriminated unfairly 
against the dealer in violation of the act, and respondent is 
ordered to cease and desist from failing to render reason- 
able and non-discriminatory stockyard services eee. | QA 





Reasonableness of assignment or reaSSignMent Of......-.ccccecccsscocsssssseenseeee 239 


RATES AND CHARGES 
Continiiations.§ O82 5225 Ss OR I ee ee ere 12, 
220, 222, 232, 246, 247, 355, 487, 506, 604, 685, 687, 690, 
879, 982, 1057, 1145, 1148. 


aii icin ee EL 488, 688, 691, 983, 985, 1058. 


RECONSIDERATION 
DISMISSAL OF PETITION FOR 
Since the points raised in the petition were carefully con- 
sidered prior to the final order in this matter, upon recon- 
sideration, it is concluded that the findings of fact and 
conclusions set forth in the order of November 19, 1953, 
are supported by the evidence, and therefore, respondent’s 


petition should be, and is, hereby demied nn .encccccvecseeeeeensenee 223 
REGISTRATION 
Suspension of, held in abeyance..................... ° a picts a 


114, 501, 508, 607, 693, 1060, 1064. 


Suspension. of, for violations: OL: wets ns ssic ise asscescts 2, 5, 
216, 345, 504, 605, 778. 
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REPARATION PROCEEDINGS Page 
Not OPERATING AS DENIAL OF DUE PROCESS OF LAW 
Where complainants alleged that respondents converted com- 
plainants’ cattle and the proceeds from the sale of such 
cattle and paid the proceeds to persons other than com- 
plainants and conspired to defraud complainants out of the 
proceeds, and where respondents filed motions to dismiss the 
complaints because reparation proceedings under the act 
are violative of the Fifth and Seventh Amendments of the 
Constitution as they deprive respondents of the right of 
trial by jury and also deprive them of property without 
due process of law, held, such proceedings as these do not 
operate as a denial of due process of law or infringe the 


eR, INE OR IN UI wath oc eaeak pes Sapstlieg 2 ces Acc tk eergpeancimcs 890 
REVOCATION 
Of authorization of brand inspection ..cccccccccccccccsscccsencssreecesssssmsenssuennceumme DOD 
OF LICENSE 


Upon consent of respondent and recommendation of complain- 
ant, respondent’s license is revoked, and respondent is 
ordered to cease and desist from engaging in the follow- 
ing unfair, unjustly discriminatory and deceptive practice: 
of failing to maintain a financial status and surety bond as 
required for the issuance of its license; of operating as 
live poultry dealer while insolvent; of failing to transmit 
net proceeds derived from sales to consignors; of failing 
to execute, and settle on basis of, sales tickets; of making 
sales to its own account but failing to show the correct 
name on the records; of selling poultry to a company in 
which respondent had an interest without disclosing that 
fact; of selling live poultry and not paying the shippers 
for the sale of their consigned live poultry at a time when 
respondent knew of its unsatisfactory financial condition; 


and of failing to keep proper reCOrds... i ccecceeccccecneerenenen 884 

STAY ORDER 
Pending issuance of another order... 248 
PE ki a escorts cee beige eats deoseaes 512, 695, 696. 


SUSPENSION OF LICENSES 
For failing to meet financial requirements and furnishing satis- 
PI I I scissor sence cc sh sc OR 343, 504. 


UNFAIR, UNJUSTLY DISCRIMINATORY AND DECEPTIVE PRACTICES 
SUNN i es rea eee ah oa Sa ol at 2. &, 234, 
839, 345, 356, 360, 493, 496, 501, 508, 605, 607, 778, 

884, 1060, 1064, 1146, 1151. 
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UNFITNESS TO OPERATE BUSINESS Page 
DENIAL OF USE OF STOCKYARD FACILITIES BECAUSE OF 
Although it is recognized that the character of an applicant 
for the use of stockyard facilities could be a factor in deter- 
mining whether such application could be rejected under the 
act, it is unnecessary to determine the applicability of this 
principle to the facts presented in this procedure or to base 
the decision on this additional ground. eeeccccscsccsenesneesenee 239 
OBVIATION OF CONSIDERATION OF QUESTION OF 
Since it is concluded that as complainant failed to establish 
availability of pen space, respondent’s defense that com- 
plainant was an unsatisfactory person to do business at 
the stockyard need not be COMSIGCLEM...n..ee.ceeccccsenesmecsseessenenseseeneeensen . 866 
VIOLATIONS OF ACT 
Acts CONSTITUTING 
Causing false names of purchasers of livestock to be shown in 
pedords aid Gcequnte. 8 ee | 
Causing issuance of false and incorrect sales tickete..................... 5, 607. 
Charging for feed and shelter mot furmished..n.ccccccccccsceneeee 1146 
Charging unauthorized COMMISSIONG.........ccccceccceeecreennnnnnarninnenae 908 
Coliootinia ome: fale Ti agvicsa, Oue 
Engaging in business as market agency without being regis- 
ewe eel ii hat ee sch ssc crc eeceesconeeenenieces ~ Gael 
Engaging in unfair, unjustly discriminatory and deceptive 
DPRCNOS  nsccccesccci ns ch Die EE a ee 339, 343 
Entering false bonus paymente...20 se... 345 
Entering false travel ExPeMSeS.....eccvscscsscmeensensermerneneesinemenesemnnenn OAD 
Failing to keep proper accounts ANd LeCcOrds..........cccccccsocsscsssnessnneee 114, 


234, 356, 778, 884. 


Failing to enter salary item in annua] report... cccccrosessemssenceeeen 345 
Failing to furnish surety DOM. eencceesncncnnnnmeremnmnnn DBD, 498, 
Failing to furnish satisfactory surety DONG... ccc B43 
Failing to keep proper books and record...................... a 0 44, 39, 26, 
114, 245, 345, 352, 356, 605, 1064. 

Failing to maintain proper accounts, records and memoranda.. 216 
14 


Failing to make proper commission and yardage charges............. 


Failing to meet financial obligations... cccccennnmnnnnd40, 504, 
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VIOLATIONS OF ACT—Continued 


Acts CONSTITUTING—Continued 
Failing to remit yardage fees 


Failing to render non-discriminatory stockyard services 

Failing to show true names of purchasers 14, 19, 216, 607, 884. 
False bonus payments 

Financing transactions of employees 


Giving bribes to cattle-salesman employees for preferred 
treatment 


Improperly using funds received as proceeds 
Issuing false and incorrect invoices 356, 360, 


Maintaining a deficit in custodial account for shippers’ pro- 


Making excessive commission and yardage Charges..........c-ccccc0- 
Making false entries in books and records............cc010, 339, 3: 
Making false entries of compensation paid to employees. 

RMA” TERA RMSE TO INN NC ascents 
Making out false accounts and records 

URE GOUAU UO INO WL er gence censors 
Making unlawful payments on false weights or priceS............000...- 
Making unlawful payments to trucker. 

Operating business while insolvent. 493, 605, 884. 


Operating as dealer without being registered and furnishing 


Paying difference between actual price and marked-up price to 
employee 


Permitting employee to deal in consigned cattle 
Permitting employees to engage as Gealers...n.cccccsccssecsssnseenseneee 


Permitting unregistered dealers to engage in dealer opera- 


Permitting others to sell hogs under false names 


Purchasing livestock under assumed name 


Refusal of pen space 
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PUB SCOR ieee eats ee ge bee 


INCONCLUSIVENESS OF FEDERAL INSPECTION CERTIFICATE TO SHOW 
Where the official Federal inspection made at Boston, Massa- 
chusetts, on May 26, 1952, indicated that an average of 25 
percent of the heads of lettuce showed Bacterial Soft Rot 
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VIOLATIONS OF ACT—Continued Page 
Acts CONSTITUTING—Continued 
Selling consigned cattle to dealer at lower PTiCeS....ccccncnnnwne 114 
Selling consigned livestock to secret trading partnershibp............. 356 
Selling consigned livestock to unregistered trading partner- 

ORIN a Pena oa a Ba eee eascesses 216 
Selling for employees not registered with secretary 1151 
Selling hogs for more weight than delivered... cccccccccccnscnee 501 
Selling livestock to and for employees... eccccsccccosccsemeeeeneene 14, 19, 114, 

508, 880, 1151. 
Selling livestock to partner of respondent... cccccccceecseneeee 778 
Selling livestock under assumed mame ccecccccscceesssemesseemeseeetnneeeneneeeen 5 
Selling livestock without being registered and furnishing 

ei ne ee ee eee 5 
Submitting accounts showing false names.............. 508, 778, 880, 1151. 
Using name of dealer to evade registration and bonding re- 

UEC si scenes she ane taken caddie 2 
Using shippers’ proceeds improper y.i....cccccccsscossccesneeesesiseeene 19, 114, 356. 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ABNORMAL DETERIORATION OF COMMODITY 
Evidense abqine.25 545 le aR. ——— 
FEDERAL INSPECTION SHOWING 
Where the Federal inspection at destination shows as high as 

50% with an average of 20% tipburn, and as high as 20% 

with an average of 11% Bacterial Soft Rot in advance 

stages, and there is no evidence of delaying transit, the 

bunkers were filled with ice to within three feet of the top, 

and the temperature at both top and bottom of the car 

was 35° at the time of inspection, it is concluded that the 

lettuce was abnormally deteriorated upon arrival and that 

it was not in suitable shipping condition as impliedly war- 

119 
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ABNORMAL DETERIORATION OF COMMODITY—Continued Page 


INCONCLUSIVENESS OF FEDERAL INSPECTION CERTIFICATE TO SHOW— 
Continued 
affecting the compact portion of the head, mostly in early 
stage, many in advanced stage, and in some cases involv- 
ing up to one-quarter of the head, and this inspection was 
made approximately a week after the car had arrived and 
had been inspected at Altoona, Pennsylvania, on May 19, 
1952, the destination specified in the contract of sale, held, 
that this certificate is inconclusive to show the condition 
WUE RRB LO GUANO Tn EO 1, IE ens ssnnsscotr acne cose Snines 315 


IRI OE CON NI tcbcecntscnccnnsten 190 


ABNORMAL TRANSPORTATION SERVICE 
FAILURE OF DEFENSE OF BREACH OF WARRANTY OF SUITABLE SHIP- 
PING CONDITION BECAUSE OF 

Where complainant sought reparation for the purchase price, 
including top-ice, of a number of bushels of escarole and 
chickory, and respondent denied that the broker in the 
transaction was respondent’s agent and denied that it was 
agreed that complainant was not to be responsible for any 
delay occurring as a result of respondent’s proposed hold- 
over of the shipment at Potomac Yards, Virginia, and 
respondent invoked the defense of suitable shipping condi- 
tion and claimed damages for the loss sustained in dispos- 
ing of the commodity involved, allegedly for the account 

of the complainant, Held: 

(1) the evidence indicates that the broker acted as 
agent for both parties; 

(2) since’ complainant instructed the broker not to 
delay the car unless he made adequate provision for re- 
icing, and the broker promised, but failed, to do so, the 
car in question did not move under normal transportation 
service and conditions, and, therefore, the defense of suit- 
able shipping condition may not be invoked under the cir- 
cumstances involved in this case; 

(3) since respondent accepted the shipment at Potomac 
Yards, Virginia, it thereby became liable for the purchase 
price thereof, less any damages it could show resulted from j 
a breach of warranty on the part of complainant; and 

(4) since respondent has not shown that complainant 
breached the contract, respondent is liable for the full 
purchase price of the escarole and chickory, his counter- 
Claim should be dismissed. aiccecsaccsmscsecesnosececeseeneeseereeeetssinssnemesoenesnen ~-? 181 


Since the warranty of suitable shipping condition as it % 
applies to an f.o.b. sale of a rolling car of produce is 
defined in Section 46.24 (j) and (k) of the Regulations 
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FAILURE OF DEFENSE OF BREACH OF WARRANTY OF SUITABLE SHIP- 
PING CONDITION BECAUSE OF—Continued 

under the Act to mean that the commodity, at the time 
of sale, is in a condition which, if the shipment is handled 
under normal transportation service and conditions will 
assure delivery without abnormal deterioration at the 
destination specified in the contract of sale, it is obvious 
that the car containing the produce in question did not 
move under normal transportation service and conditions, 
since respondent admittedly delayed the car at Potomac 
Yards, for two days without providing for re-icing................ . 181 


Tack Of ecw iclemiees, C6), UN Wiescccsnestcnssssiscsrenerecsessusiisenacoeistonmnnscs NR SE ii cca 789 


Where respondent contended that the carload of lettuce was 
abnormally deteriorated on arrival at destination and that 
therefore it was not in suitable shipping condition, held, 
there was no evidence that the shipment was not handled 
under normal transportation service and conditions... . 316 


ACCEPTANCE 


EXERCISING DOMINION OVER, OF COMMODITY 

Where complainant sold to respondent cull potatoes, inspected 
and accepted by respondent’s representative for export to 
Mexico, but where the potatoes were later libelled by the 
United States Government, and entry into Mexico was re- 
fused by the Mexican Government, held, since respondent 
accepted the potatoes after inspecting them and made no 
complaint until they were libelled, respondent is liable to 
complainant for the full purchase price... ccccseccssecseoeseneeeneeene 658 


ACCEPTANCE OF CHECK 


EFFECT OF, IN COMPROMISE OFFER 

Where complainant maintained that its present claim is not 
barred by its acceptance of the allowance in the form of 
a check with an attached voucher bearing the notation 
“allowance . . . in full for loss due to freezing injury .. .”, 
held, that the notation on the voucher attached to the 
check accepted and cashed by complainant gave notice that 
the check must be accepted as a settlement in full or not 
at all, and having accepted the check, the complainant can 
make. no further clsim.........2uu a 395 


ACCEPTANCE OF COMMODITY 


EFFECT OF 
Since respondent-buyer accepted the shipment, it is liable for 
the purchase price thereof, less any provable damages sus- 
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tained as a result of breach of contract on the part of 
SR OR nee SS es EE NE scien 


Where complainant sought to recover the purchase price of 
sweet potatoes delivered to and accepted by respondent, 
and the latter denied the allegations contained in the com- 
plaint, held, that since respondent accepted the potatoes in 
one shipment, although delivered to respondent in error, 
respondent’s failure to pay promptly to complainant the 
amounts due for the produce is in violation of Section 2 
of the Act, for which reparation should be awarded to 
TINO N thasnisScca ecnieptee atg et gee encat eee 


The acceptance of goods by a buyer does not discharge the 
seller from liability in damages for breach of any promise 
or warranty in the contract of sale, provided notice is 
given the seller of the breach of contract or warranty 
complained of within a reasomable time ccccccccssccseessuecseseeen 


Failure to prove breach of contract because Of n-cccnmcnmnmmmennn ag 


ACCORD AND SATISFACTION 
DISCHARGE OF OBLIGATION BY 


Where the record shows that there was an honest dispute 
with respect to whether complainant had breached its con- 
tract, a tender with the explicit statement by respondent 
that it was in full payment of all demands, and an accept- 
ance by complainant with the understanding that the tender 
was made in full settlement of the account, held, that all 
elements of an accord and satisfaction were present.................. 


MERE ACCEPTANCE OF CHECK AS NOT CONSTITUTING 
Where the evidence does not establish that the check was 


offered by respondent in full and final settlement or that 
complainant agreed to accept it in full and final settlement 
of the dispute between the parties, and the letter accom- 
panying the check did not state that the check was being 
offered in full and final settlement of the act between the 
parties but only “in payment for a truckload of tomatoes,” 
and the letter further stated that “we trust you will find 
this satisfactory,” held, that this does not constitute an 
genort ena silemecuen.... Bi sol ee 


Where complainant accepted and cashed a check tendered on 
account, held, that the mere acceptance and cashing of the 
check did not constitute a full and final payment of the dis- 
puted amount and, therefore, did not constitute an accord 
cerca ances 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ACCORD AND SATISFACTION—Continued 


MERE ACCEPTANCE OF CHECK AS NoT CONSTITUTING—Continued 
Where complainant alleged that respondent failed to reim- 
burse complainant for half of the losses sustained in a joint 
account venture and respondent claimed accord and satis- 
faction as a defense, but where cancelled checks of respond- 
ent to complainant contained no notation to indicate that 
acceptance would constitute satisfaction of the amount due 
complainant, and there was no accompanying memorandum 
or accounting containing such notations, held, respondent 
has failed to prove the elements of such defense........cccccouu 


Accord and satisfaction is an affirmative defense which must 
be specially pleaded. It must be shown that the check was 
offered as full settlement of the purchase price... ccc 


PAYMENT OF LESSER AMOUNT NOT CONSTITUTING 
Where respondent sent to complainant a check for an amount 
less than the agreed purchase price for a carload of 
potatoes with an account sales and memorandum showing 
deduction of brokerage fees, and complainant deposited the 
check as payment on account, held, such payment does not 
amount to an accord and satisfaction as there was no 
language on the check or voucher or accompanying letter 
indicating that the check was offered on condition that an 
acceptance must be in full satisfaction of the amount due 
GE RIG NN cst cerratnarrnescscctncnni pero vasioenesnen Naa eea ‘ 


ADMISSIBILITY OF EXHIBITS 
OFFERED AS EVIDENCE 
An inspection certificate of the U. S. Department of Agricul- 
ture is a document issued by the Department, and the 
Judicial Officer may, therefore, take official notice of it........ 


AGENT 
APPARENT AUTHORITY OF 
Apparent authority is that which, though not actually granted, 
the principal knowingly permits the agent to exercise, or 
which he holds the agent out aS POSSESSING... ccccesccceoccsneeeneesemee 


AMENDMENT OF PRIOR ORDER 
Upon. petition for. recesmicber ati acacia teste eens 


APPARENT AUTHORITY OF AGENT 
PRINCIPAL BOUND BY 
Where respondent’s buying broker has made a series of pur- 
chases of lettuce from complainant on the basis of “inspec- 
tion and acceptance f.o.b. Salinas, California”, without 
exception by respondent, held, respondent cannot later com- 
plain that his agent acted without authority... 
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ASSUMPTION OF RISK 
In f.o.b. sale 


ASSUMPTION OF RISK OF DAMAGE IN TRANSIT 


LACK OF EVIDENCE OF AGREEMENT FOR 
From the testimony of respondent, it is concluded that there 
was no agreement between the parties that complainant 
was to assume the risk or loss of damage in transit, and 
that the bananas were sold f.o.b. dock, New York Cityv.............. 


BREACH OF CONTRACT 
Defense of, barred under terms of f.o.b. acceptance final sale 


FAILURE TO PROVE, BECAUSE OF ACCEPTANCE OF PRODUCE 
Where the evidence shows that in spite of the “bad order” 
receipt signed by respondent upon arrival of the cucumbers, 
respondent accepted and diverted the shipment via same 
truck, and failed to prove a breach of contract by com- 
plainant, held, that respondent is liable for the full pur- 
chase price of the produce 


BREACH OF WARRANTY 
ACCEPTANCE NO DEFENSE FOR 
The measure of damages for breach of warranty is the dif- 
ference between the value of the produce actually delivered, 
at the time of delivery, to the buyer, and the value the 
produce would have had at the time if it had met contract 
specifications. The acceptance of goods by buyer does not 
discharge seller from liability in damages for breach of 
warranty in contract of sale, provided notice is given the 
seller of the breach complained of within a reasonable time... 


EVIDENCE SHOWING, BY FAILURE TO MEET CONTRACT REQUIREMENTS 
Where complainant agreed to sell good bananas to respond- 
ent but delivered bananas of poor quality, and where re- 
spondent made a protest as to the quality of the bananas 
but accepted them and did not make payments, held, 
respondent is ordered to pay as reparation to complainant 
the agreed purchase price less the damages sustained by 
respondent as a result of breach of contract by complain- 
ant, and respondent’s damages were held to be the differ- 
ence between the value of the bananas had they conformed 
to contract specifications and the value of the bananas 
actually delivered. 


Failure of defense of suitable shipping condition 


BROKER 
Liability of, for purchase made without authority of principal 


I IN cece hich biden act ieee trv niersassaom vet clap ae 
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BROKER—Continued 
PURCHASE THROUGH ERROR BY 
Where broker, through error, ordered a carload of potatoes 
from complainant for delivery to one of broker’s customers, 
and where the customer rejected the potatoes as not having 
been ordered but agreed to resell them to minimize dam- 
ages, and complainant agreed to release the shipment on 
those conditions, held, the broker is accountable to com- 
plainant as the purchaser of the shipment and should pay 
to complainant as reparation the difference between the 
net invoice price of the shipment and the net amount 
realized from resale, which was remitted to complainant........ 


CALIFORNIA POTATOES 
CONTRACT CALLING FOR 
Contract calling for Oregon Russet potatoes, held, met con- 
tract requirements where the potatoes shipped were pro- 
duced in the State of California, less than one mile from 
the California-Oregon State Lire... eeeceeccccssssessnessseemessensemneessnessneesee 


CANCELLATION OF CONTRACT 
EVIDENCE FAILING TO SHOW 
The evidence of record fails to show a cancellation of the 
contract between the parties but rather shows that after 
respondent’s rejection of the car, the complainant had 
the car resold on the auction market for the sole purpose 
Of fixing the amount of Gama ges. eccecccsenssncsseseenseemeemineseceeeneenee 


CARRIER 
LACK OF LIABILITY OF, FOR DAMAGES SUSTAINED IN TRANSIT 
The evidence herein indicates that the top-ice was improperly 
applied to the load for which the carrier under no circum- 
stances should be held respomsible.....cceccscccccmoccmneeeeenstmesnnennerseeeee 


CLADOSPORIUM ROT 
Marketability of Produce Containing Latent Defect of... 


COMPROMISE AGREEMENT 
BURDEN OF PROOF As TO 
Where respondent alleges that he made immediate complaint 
as to the condition of the potatoes purchased from com- 
plainant and complainant authorized respondent to make 
the best possible adjustment, but where the evidence in- 
dicates that no complaint was ever made, or adjustment 
authorized, held, respondent has failed to sustain the 
burden upon him of proving the alleged compromise agree- 
Naeem heh a Se scashatecscceah rth deccccamiaiesassiaetton 


COMPROMISE OFFER 
Acceptance of, as constituting settlement of claim in full... 
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CONSIGNMENT AGREEMENT Page 
Conversation not constituting 


CONSUMMATION OF SALE 
“CLOSED” OR “ADVISE” BILLING AS NOT AFFECTING 

Where respondent contended that the sale was never con- 
summated because the complainant retained the right of 
possession of the carloads of tomatoes, held, that com- 
plainant’s “closed” or “advise” billing under which the 
shipments were consigned to himself is a standard form of 
billing where the seller desires to retain a security interest 
in the shipment pending payment of the draft or other 
performance by the buyer, and therefore, respondent’s 
contention is erroneous 


CONTRACT OF PURCHASE AND SALE 
APPLICABILITY OF LAW OF STATE TO 
Where the contract was entered into in the state of Nebraska 
and was to be performed in that state, it is governed by 
Nebraska law 


As DISTINGUISHED FROM CONSIGNMENT 
Where complainant shipped a truckload of spinach to respond- 
ent which respondent agreed to distribute and pay for at a 
fixed price but where respondent claimed that the produce 
was on consignment, held, it is concluded that this was a 
sale for the following reasons: 
(1) the existence of a fixed price is not consonant 
with a consignment transaction; 
(2) respondent received, without objection, an invoice 
which showed this to be an outright sale; and 
(8) respondent did not dispose of the produce at the 
best prices obtainable but placed it in cold storage. Re- 
spondent’s failure to pay the contract price for the ship- 
ment was in violation of Section 2 of the act, and repara- 
tion shall be awarded complainant. eeccccccssccsnenenenesssesenactunseee 


BREACH OF, NoT SHOWN 
Where complainant ignored respondent’s direction to hire a 
certain trucker, held, that this was not made a condition 
of the contract and that the same equipment furnished by 
another trucker hired by complainant appears to have been 
entirely adequate for the job, and therefore, the complain- 
ant was not guilty of any breach Of COmtract...cccccccecccscssmemen 


FAILURE TO SHOW VIOLATION OF O.P.S, CEILING PRICE BY 
Where complainant claimed reparation against respondent for 
respondent’s failure to deliver the remaining three car- 
loads of potatoes due under the contract between the 
parties, and respondent denied liability on the grounds 
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CONTRACT OF PURCHASE AND SALE—Continued Page 


FAILURE TO SHOW VIOLATION OF O.P.S. CEILING PRICE By—Con- 
tinued 

that it was the buying broker for complainant in the pur- 
chase of five carloads of potatoes and, in the alternative, 
that if respondent was the seller, the contract was null and 
void because the agreed purchase price was in violation 
of the Office of Price Stabilization ceiling price, held, 
that the record shows respondent was the seller of the five 
cars of potatoes and that the average contract price of 
$3.48 plus per cwt involved herein, was within the applic- 
able June 1952 ceiling price established under the O.P.S. 
regulations and, therefore, complainant is entitled to an 
award of reparation in the amount of the damages sus- 
tained. by .complainiants.<ccccncisseaccetercanine- sateen 124 


INADMISSIBILITY OF PAROL OR EXTRINSIC EVIDENCE TO VARY 
Parol or extrinsic evidence is not admissible to vary or con- 
tradict the terms of a written contract, and conversations 
or agreement of parties prior to the execution of a written 
instrument are presumed to have been merged in the 
SUNN NG iirc cceenescnnnem nectarines 418 


INTERPRETATION OF PROVISION OF 

Where complainant claimed reparation for the balance of the 
purchase price of potatoes sold by complainant to respond- 
ent, and the latter in its answer denied that the potatoes 
met the specifications of the contract of sale because the 
contract called for Oregon Russets but the potatoes shipped 
were produced in the State of California, held, that since 
Russet potatoes produced in the Stronghold—Tulelake Area 
of California, which is within the Klamath Basin, are 
customarily shipped and sold as Oregon Russet potatoes, 
the shipment met the requirements of the contract, and 
there was no misrepresentation in this respect, and there- 
fore, complainant is entitled to an award of reparation for 
the balance of the purchase price, and respondent’s counter- 
Chasivrk: cbicrenld: Vow: ERA igs in nrcicsccniasenihcnenctienscdemeleitbapinsi 128, 1156. 


ORAL TESTIMONY IN VARIANCE TO 

Where parties signed a written contract of purchase and 
sale of potatoes but respondent contends that the potatoes 
were to be limited to those grown in a specified acreage, 
held, respondent should have so provided in the contract 
and, not having done so, he is bound by the terms of the 
contract as written and cannot interpose provisions not 
eqnearing: ‘tiprelR ic... ccccccemctcect hipaa 1104 


CONTRACT SPECIFICATIONS 
he eee nis 
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CONTRACT SPECIFICATIONS—Continued Page 
MEETING OF 
While there is no evidence that any official inspection was 
made of the potatoes, held, that since the parties have 
referred to No. 1 or No. 2 potatoes, the designations with- 
out qualifying words will be deemed to mean U.S. No. 1 or 


CONTRACTS 
TERMS OF, ESTABLISHED BY EVIDENCE 

Where a night letter and invoice setting forth the terms of 
a contract are received by the purchaser from the seller, 
without protest, and evidence does not support the con- 
tention that there were additional terms to the contract, 
they are accepted as correctly stating the contract, between 
the parties 


COUNTERCLAIM 
I al lk a halal 77, 89, 128, 161, 


175, 425, 602, 623, 737, 789, 924, 935, 938, 961, 993, 


1017, 1076, 1180. 


PRIVILEGE OF FILING 

Where respondent deducted from the purchase price of a car- 
load of lettuce an amount equal to an alleged loss sustained 
on a separate shipment of lettuce from the same complain- 
ant and filed a counterclaim in an action for reparation 
for the balance, held, respondent’s violation of the act by 
withholding an amount from the purchase price does not 
deprive it of the privilege of filing a counterclaim even 
though it arises upon a transaction extrinsic to the subject 
matter of the complaint, but such counterclaim must be 
filed within the nine month period prescribed by the act 
as essential to jurisdiction 


Reparation on, based on rejection Of PTOMUCC nn eeesccenessesecesneeceseceee = 


REE Ck Ce RI Cie an cence cerrtesnsersctes 


DAMAGES 
BASED ON DELAYED SHIPMENT 
In a case of delayed shipment, damages can best be met by 
awarding damages in an amount equal to the difference 
between the market value of the goods as of the date of 
actual delivery and the market value thereof on the date 
delivery should have been made 1104 


Based on difference between contract prices and the net proceeds 
I ies dcsieisieanicbnntaenaebndihaas tte ete ei ao SE 





AGRICULTURE DECISIONS 


JANUARY-DECEMBER 1954 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DAMAGES—Continued Page 
EFFECT OF FAILURE TO PROVE 
Since respondent has failed to submit any proof of the differ- 
ence in value between the apples delivered and those that 
should have been delivered, respondent may only recover 
nominal damages of $1.00 


FAILURE TO SUSTAIN BURDEN OF PROOF IN ESTABLISHING 
The burden of proof in establishing damages is upon respond- 
ent, and the value of the fruit upon arrival at destination 


For BREACH OF WARRANTY 
The general measure of damages for breach of warranty is the 
difference between the value of the goods at the time of 
delivery to the buyer and the value they would have had 
if they had been of the quality warranted, and since on 
the shipment of the crates the total damages for breach of 
warranty amounted to $1203.50, which exceeds the $969.66 
sought by complainant in this case, it is clear that re- 
spondent owes complainant nothing further on the contract 
PROG 8 EG Fe ee te ke is 


LIABILITY FOR, SUSTAINED IN TRANSIT 
The authorities seem to hold that even in an f.o.b. sale the 
purchaser is not liable for damages sustained in transit 
as a result of the fault of the Se] ere. cecsecsessesneneseesesmneemmernsee 167 


LIABILITY OF PARTNERS FOR, IN JOINT ACCOUNT AGREEMENT 
It is the duty of the complainant to prove his damages with 
convincing evidence, and the amount cannot be determined 
on the basis of mere conjecture. In the absence of such 
evidence of additional damages, it is concluded that part- 
ners in a joint venture should share losses equally, and, 
therefore, the respondent is liable to the complainant for 
half the total loss. As the respondent failed to adduce any 
evidence in support of its counterclaim, such counterclaim 


MEASURE OF, BASED ON 
Rejection of commodity. 238, 607, 765, 789. 


MEASURE OF, BASED ON BREACH OF CONTRACT 
The general measure of damages for breach of contract as to 
size is the difference between the value of the produce at 
the time of delivery to the buyer and its value if it had 
been of the size specified. 


The measure of damages for breach of contract because of 
failure to deliver produce is the difference between the 
contract price of the produce and its replacement price 








a 
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DAMAGES—Continued 
MEASURE OF, BASED ON REJECTION OF PRODUCE 
The measure of damages for an unlawful rejection of the 
produce is the contract price less any amount recovered in 
Sah: SGU OE OR I cicero 2 


MEASURE OF, FOR BREACH OF WARRANTY OF SUITABLE SHIPPING 
CONDITION 

The measure of damages for breach of the sellers warranty 

of suitable shipping conditions is the difference between the 

value of the produce delivered to respondent and the value 

it would have had if it had been as warranted... ...ccccccsescee = 


Page 


261 


119 


Measure of, for failure to. deliver....__.__ 844, 862. 


Where respondent failed to deliver the remaining carloads of 
potatoes, held, that respondent is liable for the damages 
sustained thereby by complainant in the amount of the 
Unrest 8 Ee ee oR eS cua 


PURPOSES OF 
The purpose of determining damages is to place the injured 
party in as near a position as possible to that which he 
would have occupied if no breach had OCCUrTed u.ccccccsccccnee 


Setomal, sto Qecmpt every ee . 


124 


901 


RPC NONee Ont GL CUMMNPIARNENC ser a eee ones 283, 371, 
723, 729, 735, 900. 


Sustained by agent acting for undisclosed principal... 


DECAY 
EVIDENCE SHOWING DEVELOPMENT OF, DURING TRANSIT 
Where the evidence shows that the apples were not refriger- 
ated in transit, and the U.S. standards for apples provide 
for the U.S. No. 1 Grade, a maximum tolerance of 1% for 
decay, it is possible that most if not all of the decay dis- 
closed by the inspection three days after the purchase and 
shipment that the Jonathan apples then had 3% decay de- 
veloped during the transit movement, and for this reason, 
it is concluded that the Jonathan apples were U.S. No. 1 
NN Sh a 


PERCENTAGE OF, SHOWING BREACH OF CONTRACT 
Where the inspection certificate discloses that a few baskets 
were 2% inch minimum in size and so marked, instead of 
2% inch minimum as represented, and that the baskets 
marked 2% inch minimum were 6% undersize for the entire 
lot and as much as 15% undersize in an individual basket, 
it is concluded that complainant breached the contract with 
respect to the size of the baskets of Starking Delicious 


126 


154 
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DECAY—Continued Page 
PERCENTAGE OF, SHOWING BREACH OF CONTRACT—Continued 
apples, since the maximum tolerance for undersize apples 
provided for by the U.S. standards for apples is 5% for 
the entire lot and not more than 10% in any individual 
PIMONONGG: Tih GINS LOG 154 


Permissable percentage of tolerance £O%-.......::ccceccccccsscsssssuessesnceuensnetessenenetne 48 


Since after bruising, it cannot be said that the peaches were 
abnormally deteriorated, and therefore, it is concluded that 
respondents have failed to prove that complainant breached 
the contract, and respondents’ rejection of the shipment was 


WEENIE: DOMAIN COG ope icc ont 77 
DEFAULT 
Admission of material facts alleged in the camplaint by..................... 37, 


39, 41, 43, 55, 60, 75, 83, 132, 135, 142, 153, 173, 193, 
195, 249, 251, 254, 257, 259, 271, 273, 281, 290, 295, 
298, 300, 302, 371, 375, 377, 379, 384, 386, 389, 393, 
441, 513, 519, 528, 536, 538, 540, 552, 554, 557, 559, 
561, 563, 570, 572, 574, 610, 614, 616, 640, 642, 656, 
665, 672, 674, 676, 678, 680, 704, 709, 712, 717, 719, 
721, 723, 726, 729, 732, 735, 740, 742, 744, 746, 748, 
764, 800, 802, 805, 807, 809, 811, 813, 815, 827, 829, 
860, 895, 897, 932, 949, 951, 998, 1000, 1002, 1016, 1027, 
1029, 1032, 1041, 1072, 1074, 1084, 1086, 1091, 1095, 
1097, 1099, 1154, 1160, 1162, 1165, 1173, 1176, 1178, 
1191, 1193. 


Waiver af: oval leempitios eg noe ee ee 37, 

39, 41, 55, 60, 75, 1382, 134, 142, 153, 173, 193, 249, 

251, 254, 257, 259, 271, 278, 281, 290, 295, 377, 379, 
: 384, 386, 389, 441, 513, 519, 528, 536, 538, 540, 554, 
557, 561, 563, 570, 573, 610, 614, 616, 642, 665, 672, 
674, 676, 678, 680, 704, 712, 717, 719, 723, 732, 735, 
742, 748, 800, 807, 811, 815, 827, 829, 860, 895, 897, 
951, 1002, 1041, 1084, 1086, 1095, 1165, 1176, 1191. 


DEFENSE 

RIGHT AGAINST THIRD PARTY 
Respondent’s right of action against a third party is no 
defense against complainant, there being no privity be- 





tween complainant and the third party. cccccccccsscesssseenseenee 1101 

Failure of, of warranty of suitable shipping condition because of 
i abnormal transportation Ser Vice. nace science 161 
Wraiiies= tw. oabaiiiais 6 8 es ee et Le 935 


Financial inability to pay as not constituting legal defense to 
Ce ae |; a eer eee 382, 391, 528, 563, 616, 1178. 
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DELAY 


Page 


Effect of, of car of produce without re-icirge..cccccecocscsmensssesenemeeesinee 181, 789. 


DEPARTMENT PUBLICATION 
Official notice of, relating to Cladosporium 1Ot......cccccsccssssnsueenenseuneereene 


DEPOSIT 
FAILURE TO MAKE, ON PURCHASE OF COMMODITY 
Where there was a dispute as to the time when a deposit on 
purchases of potatoes was to be made, it was held, that 
time is not of the essence of a contract unless expressly 
made so, or apparent under the circumstances and that 
merely describing a particular date for the payment of 
money does not make time of the CSSOMCE.....-cecsccosceseecsunsennesnee 


DEPOSITION 
AUTHORITY OF NOTARY PUBLIC TO TAKE 
Where respondent objected to a deposition admitted on com- 
plainant’s behalf because it did not have a county clerk’s 
certification that the notary was authorized under the 
Florida law to take depositions, held, the authority of a 
notary to take depositions is to be determined by Federal 
legislation rather than state statutes, and the notary’s 
authority, in the first instance, may be shown with no 
further proof than by a signature and seal that purport 
a ecg each 


EXCLUSION OF, AS EVIDENCE 
Where complainant’s attorney objected to the admission in 
evidence of a deposition on the ground that the questions 
were either leading or called for hearsay testimony or con- 
clusions of the witness, and also because the witness had 
refused to answer all of the questions propounded to him 
on cross-examination, held, that the presiding officer 
properly excluded the deposition because of the objections 
a ca ance tape sence scenes racine inca Sed ca ssc 


DESCRIPTIVE WORDS OF CONTRACT 
INTERPRETATION OF, BY USAGE AT SHIPPING POINT 
Where there is a question as to the meaning of descriptive 
words used in an f.o.b. contract of sale, the interpretation 
should be governed by the general understanding of the 
term at shipping point and not where the purchaser is in 
RNIN acres ee Od a ne Na er ns ceetpiniocaits 


DETERIORATION OF COMMODITY 
AFTER DELIVERY 
Where respondent received ripe tomatoes but held them for 
ten days before commencing to sell them, held, respondent 
cannot recover for deterioration that may have occurred 
in the normal course of events during that time.......................... 
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DISMISSAL Page 
ACCEPTANCE OF COMPROMISE OFFER 
Where complainant alleged that it purchased a carload of 
lettuce from respondent and claimed reparation for the 
difference between the amount the shipment would have 
netted had it arrived in proper condition, and the actual net 
plus the allowance made by respondent, held, that com- 
plaint should be dismissed because complainant accepted 
respondent's offer in ‘compromise. cen 395 


ACCORD AND SATISFACTION 
Where complainant claimed reparation for the balance of the 
purchase price of cantaloupes sold and shipped to respond- 
ent, and the latter, among other defenses, pleaded accord 
and satisfaction, held, that complainant’s claim under the 
contract of purchase and sale has been extinguished and 
discharged by complainant’s acceptance of the two checks 
tendered in full payment of the disputed claim, and there- 


fore, the complaint herein should be discharged... 542 
Ait rercauiet: oR COMING asa src cco en meee » ae 
Deeesas of partyin 2 e8.., a 607 


FAILURE TO ESTABLISH BREACH OF WARRANTY 

Where complainant purchased a carload of potatoes on an 
f.o.b. basis, destination Kansas City, Missouri, but no 
evidence was introduced as to the condition of the potatoes 
on arrival, held, in the absence of any evidence to estab- 
lish a breach of warranty that the potatoes were in a suit- 
able shipping condition as required in an f.o.b. sale, the 
Complain’. te GIST GROG i iienccscscscicenesbesichceteecreienmelspaietmee 699 


FAILURE TO ESTABLISH DAMAGES 
Where respondent has not asked for affirmative damages and 
its damages exceed the amount which complainant is seek- 
ing to recover from respondent for failure to pay the pur 
chase price of lettuce, it is concluded that the respondent 
owes complainant nothing, and the complaint should be 
GIN ecoregion tae teghiebateimnn 119 


FAILURE TO ESTABLISH DAMAGES FOR BREACH OF WARRANTY 
Where complainant claimed reparation in the amount repre- 
senting the balance of the agreed purchase price allegedly 
due from respondent on a truckload of tomatoes, and 
respondent in its answer alleged that complainant had not 
shipped the kind, quality, and grade of tomatoes called 
for in the contract of sale; that complainant had accepted 
and cashed respondent’s check as full payment for the pro- 
duce, and that upon refusal to accept the truckload of 
tomatoes upon arrival at destination the parties entered 
into a new contract whereby respondent agreed to sell the 
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tomatoes for the account of complainant for a certain 
amount which respondent had already remitted to com- 
plainant, Held: 

(1) the tomatoes shipped by complainant did not meet 
the specifications of the contract; 

(2) respondent failed to establish its affirmative de- 
fense of accord and satisfaction and novation; 


(3) respondent is entitled to set-off against the con- 
tract price its damages for breach of warranty; and 


(4) since the total damages for breach of warranty 
exceeds the amount sought by complainant, respondent 
owes nothing to complainant, and the complaint should 
ee i art a ccc 


FAILURE TO ESTABLISH TERMS OF CONTRACT 


Where complainant claimed reparation in a certain amount 
in connection with the delivery to respondent of a number 
of bags of cabbage at an agreed price, and respondent 
in its answer denied liability on the grounds that upon 
arrival the shipment was rejected because it showed 75 
percent decay and small sizes, held, that since the burden 
of proof is upon complainant to establish the terms and 
conditions of the contract relied upon, compliance there- 
with by complainant, its breach thereof by respondent, 
and the damages sustained, but complainant failed to do 
so, the complaint should be dismissed... eecccsecscvccneesemeencetnenee 


FAILURE TO PROVE BREACH OF CONTRACT 


Where complainant claimed an award of reparation repre- 
senting the damages sustained by it as a result of the 
alleged failure of respondent to deliver frozen grape pulp 
in accordance with the contract of sale entered into be- 
tween the parties, and respondent in its answer alleged 
that the fruit delivered failed to meet contract specifications, 
and in its counterclaim respondent further alleged that com- 
plainant repudiated the contract and declined to accept 
delivery of the balance of the fruit, that respondent thereby 
sustained damages, held, that there was no variance be- 
tween the commodity ordered and the commodity received 
and respondent has failed to prove the alleged damages 
sustained by it, therefore, the complaint and the counter- 
Wn RN l TR SERN i. arcesbcisslapiscunaehcnbninssomsstaersiaremnieinte 


FAILURE TO SHOW BREACH OF CONTRACT 
Where complainant alleged that it contracted to purchase four 
carloads of potatoes from respondent; that under the 
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written contract it was agreed that the shipper was to 
supply at his option either California U.S. No. 1 or better, 
or California No. 2, 1% inches and larger potatoes at the 
maximum permissible ceiling price on date of shipment; 
that it was the intention and purpose of the agreement 
to establish a price of $3.61 for California U.S. No. 1, 
size A potatoes in the event of the removal of the ceiling 
prices at time of delivery, and that if no No. 2 potatoes 
were delivered after the removal of ceilings, the price was 
to be $2.61 per hundred-weight; that respondent delivered 
four carloads of California No. 2 potatoes after removal 
of ceiling prices and invoiced them at $3.65, $3.61, $3.25, 
and $3.60 per hundredweight, respectively, which carloads 
were accepted and paid for by complainant at the invoiced 
prices under protest and without prejudice to complainant’s 
right to recover damages for respondent’s breach of con- 
tract by failing to deliver the potatoes at the prices con- 
templated in the written contract, as a result of which 
breach complainant seeks an award of reparation, Held: 


(1) the language used in the contract being clear and 
unequivocal, the parties are bound thereby; and 


(2) there being no breach of contract and no violation 
of Section 2 of the Act, the complaint should be dismissed... 


FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT 


Where complainant alleged that he sold and delivered 350 


bags of potatoes to respondent but respondent rejected 
them without reasonable cause, and where respondent 
alleges that complainant breached the contract by deliver- 
ing an excessive quantity of potatoes and by counterclaim 
seeks an award for lost profits, but where neither complain- 
ant nor respondent submitted sufficient evidence to sup- 
port his allegations, held, as burden of proof has not 
been sustained by the parties making the allegations, 
both the complaint and counterclaim are dismissed.................... 


Where complainant sought an award of reparation in the 


amount which is alleged to be the balance of the purchase 
price of a carload of potatoes sold to respondents and 
alleges that respondents grossly misrepresented the condi- 
tion of the potatoes on arrival and thus induced complain- 
ant to allow them to handle the potatoes on consignment, 
held, complainant had the burden of proving that respond- 
ents made false or misleading statements for a fraudulent 
purpose, and as complainant failed to sustain this burden, 
the complaint should be dismissed... cceeccsncsseseseenescnnsesineenneenee 
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FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT—Continued 

Where complainant sought to recover damages allegedly sus- 
tained as a result of respondent’s failure to deliver six cars 
of Maine potatoes sold by respondent to complainant, but 
where respondent submitted documentary evidence as ex- 
hibits indicating that respondent shipped to complainant 
six carloads of potatoes, held, while it. is not conclusive 
that these shipments were made pursuant to the agree- 
ments in question, the complainant has the burden of proof 
of establishing its case, and in the absence of such proof 
the complaint should be dismissed .cecscnwseseeneenseeseneeneeemeeee 


PE 
DIS 








Where complainant sought damages as a result of the alleged 
unlawful rejection of cull potatoes by respondent, and 
where it appears that complainant did not submit evidence 
to show compliance on the part of complainant with the 
terms of the contract of sale, held, respondent’s rejection 
of the potatoes was not without reasonable cause as com- 
plainant has not sustained its burden of proof establishing 
the terms and conditions of the contract relied upon, com- 
pliance therewith by complainant, breach thereof by re- 
spondent, and damages suffered, and, accordingly, the 
comiplaittt’-is “Giemies0e 220 a oe es 706 


Where complainant alleged that respondent was indebted to 
complainant for an advance in connection with five truck- 
loads of watermelons shipped from respondent to complain- 
ant on consignment, but where complainant failed to appear 
or submit evidence at the hearing, held, the burden of 
proof is upon the complainant to establish the terms and 
conditions of the contract or contracts relied upon, com- 

pliance therewith by complainant, breach thereof by re- 

spondent, and the damages sustained, and as complainant 
has failed to sustain that burden, the complaint is dismissed 





FAILURE TO SUSTAIN BURDEN OF PROOF OF BREACH OF CONTRACT 

Where complainant claimed reparation for damages allegedly 
sustained as a result of respondent’s failure to deliver a 
lot of carrots in accordance with the terms of the contract 
between the parties, and respondent denied that it failed 
to deliver carrots according to contract specifications, held, 
that since complainant has failed to sustain the burden 
of proving that respondent breached the contract by 
failing to deliver U.S. No. 1 carrots, the complaint should 
PMT iene Sc cadre acl cette ceesal basse bia taba Dhamcosan a 
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Rejection of Commodity with reasonable cause 167, 
706, 970, 1010. 


REJECTION WITHOUT REASONABLE CAUSE 
Where complainant claimed reparation for damages resulting 
from respondent’s breach of contract, and respondent 
denied liability and counterclaimed for damages sustained 
by him as a result of complainant’s refusal to accept the 
carload of cabbage of the kind, quality and grade specified 
in the contract of purchase and sale, Held: 


(1) the evidence shows that complainant agreed to buy 
the cabbage contained in car FGEX 38579, f.o.b. Gibson, 
Tennessee, at an agreed price delivered at Chicago, with 
the full knowledge that the cabbage was loaded on June 6, 
about four days prior to the purchase and sale, and the 
understanding that respondent was assuming no risk in 
connection with the condition of the cabbage upon arrival 
at destination; 


(2) complainant’s refusal to accept the carload of 
cabbage was without reasonable cause and in violation of 
Section 2 of the Act; 


(3) the complaint against respondent should be dis- 
missed; and 


(4) complainant should pay to respondent, on his 
counterclaim as reparation, the difference between the con- 
tract price of the cabbage and the net amount realized by 
respondent upon a resale thereof, following complainant’s 
unlawful rejection 


Settlement between parties 
324, 444, 445, 581, 582, 682, 683, 767, 768, 872, 976, 
977, 1049, 1050, 1114, 1115, 1198. 


Stipulation by parties. 445, 682. 
Withdrawal of complaint 977, 1114. 


EVIDENCE 
Abnorma] deterioration of commodity. 


Acceptance of compromise offer 
Admissibility of exhibits offered as 
Admissibility of pleadings as 


Admission of owing undisputed amount... ceccceeenweeccnnemeememeennesetnen a 
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Agent exercised authority extended to him by his principal... 


Ss anUnINTG FUMMUREMNDUTES (000 SEMIN assesses nem eines 
Broker acting as-agent.of both parties... 


BURDEN OF PRooF AS TO ALLEGATIONS OF COMPLAINT 
Where complainant alleges that he sold a truckload of 
spinach to respondent but failed to support the allegation 
at the hearing, it is concluded that there was no contract of 
Sa hat cache iacmsomonintee 


BURDEN OF PRooFr As TO ESTABLISHMENT OF DEFENSES 
Where complainant sold potatoes and onions to respondent and 
delivered the produce in accordance with the terms of the 
contract and the produce was accepted without objection, 
but where respondent’s defense for nonpayment is that 
complainant improperly prepared the bill of lading which 
caused delay in delivery to respondent’s consignee and 
damages to respondent in excess of the purchase price, 
held, any right which respondent might have against com- 
plainant by virtue of the allegedly improper preparation 
of the bill of lading would be in the nature of a counter- 
claim for damages as to which respondent would have the 
burden of proof, and as respondent has introduced no 
evidence in support of its allegation that it sustained 
damages or that they were caused by the preparation of 
the bill of lading, the defense fails, and consequently 
respondent’s failure to pay the agreed purchase price is 
in violation of Section 2 of the Act for which reparation 
Should be awarded to complaimant a accccccccocssscsssscesssceesssseeessseeeee 


BURDEN OF PROOF OF EXISTENCE OF WARRANTY 

The burden of proof as to the existence of an express war- 
ranty is upon the party relying on a breach of warranty 
to show the warranty and the breach thereof, and any 
implied warranty that the bananas would ripen properly 
is based upon the bananas receiving normal transportation 
service, but respondent in this case failed to sustain the 
burden of proving the existence of the express warranty 
claimed or any breach of implied warranty on the part of 
complainant, since the bananas did not receive normal 
NN Ns cesses tester teers 


Compliance with contract specificatioms..cceecccccssccsccenesecsccssesssnemnemeeee 


COMPLIANCE WITH TERMS OF CONTRACT 
Where the oral contract called for “a load of cucumbers, the 
same as or better, as was purchased the previous day, and 
at the same price or cheaper”, held, that the evidence 
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EVIDENCE—Continued Page 
COMPLIANCE WITH TERMS OF CONTRACT—Continued 
shows that the contract was for “Farmers Pack” cucumbers 
similar to those bought the previous day by complainant 
for respondent and that complainant complied with the 
terms of the contract since the cucumbers were not repre- 
sented to be U.S. No. 1 and U.S. No. 2 sheseait as contended 
by respondent...... oe 48 
Development of decay during transit. ceecccsmsesssessnesnsemssemessnsstssennssemeee 154 
Preilore: to Geteuie GEGNRe ee ee 
Failure to establish claims for Geficits i ...ccccccssccsssceesecsssenseennesensemneeeneeee 69 
FAILURE TO MEET CONTRACT REQUIREMENTS 
From the evidence of record, it is concluded that the pink 
grapefruit failed to meet contract requirements.......................... 400 
FAILURE TO PROVE 
PRI AUII: GOR CTA screen crescents | ae 
Benet ok coma’ o5 5 oe oa IR Ee cha a 63, 
167, 432, 848. 


BREACH OF WARRANTY 

Where complainant claimed reparation from respondent 
for the purchase price of a number of boxes of bananas 
which were delivered to respondent’s truck from a re- 
frigerated railroad car at complainant’s place of bus- 
iness in New Orleans, Louisiana, for which produce 
payment was made with a check which was dishonored 
because respondent had stopped payment thereon, and 
respondent disputed the amount of the purchase price 
and alleged that the bananas at the time of delivery 
were green, and demanded damages resulting from 
complainant’s breach of warranty, Held: 


(1) there is no evidence that the bananas contained 
any inherent defect or that there was anything wrong 
with them except that at the time of purchase they 
were too green for retail sale; 

(2) the evidence is insufficient to sustain the burden 
of proof upon respondent to show that complainant ex- 
pressly guaranteed the bananas would be yellow by the 
time they reached Cape Girardeau, Missouri; 

(3) the evidence shows that the transportation serv- 
ice accorded to the bananas was not normal and proper; 
and 

(4) since the evidence indicates that the bananas did 
not receive proper care and may have been chilled 
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EVIDENCE—Continued 
FAILURE TO PRove—Continued 
BREACH OF WARRANTY—Continued 


sometime between loading at New Orleans and arrival 
at Jackson, Mississippi, which would account for their 
failure to ripen properly, complainant is entitled to an 
award of reparation in the amount of the purchase 
price, and respondent’s claim for damages is without 


I sii scncsccaicdesiacssiaxbeiacoei eee wasn eat Ae oe ig Raa e a 


Where complainant claimed reparation for the balance 
of the purchase price of a car of green peas sold to 
respondent, and the latter in its answer denied liability, 
and as a separate defense and by way of counterclaim 
alleged that it sustained damages as a result of com- 
plainant’s false and fraudulent representations as to 
the quality and condition of the produce and complain- 
ant denied generally all material allegations, held, that 
since respondent has failed to establish by the prepon- 
derance of the evidence the defense that the peas failed 
to meet the warranty of the contract, complainant is 
entitled to an award of reparation for the balance of 
the purchase price, and that the counterclaim of re- 
spondent being without merit, it should be dismissed... 


Where complainant sold Stockton onions to respondent 
but delivered another type onion to respondent, and 
respondent failed to pay the purchase price claiming 
damages for breach of warranty, but where respond- 
ent’s evidence was insufficient to show damages, and 
available Departmental market news reports indicate 
onions delivered to be of the same value as those speci- 
fied, held, respondent has failed to sustain its burden 
of proof, and as a result its counterclaim is dismissed, 
and respondent is liable to complainant for the pur- 
chase price, and reparation therefore is awarded to 
NNN cst aco arcsec ccrceelecnctes ener ponateeiditisese 


BROKER FAILED TO PERFORM DUTIES 


Where complainant sought to recover a brokerage fee 
from respondent on a sale of a carload of cabbage and 
respondent contended that their relationship was that 
of buyer and seller and denied liability as the cabbage 
was of poor quality, and it appears from the evidence 
that complainant was acting as a broker only, held, 
a broker is not an insurer of an undertaking, and 
respondent must show that the broker failed to properly 
carry out its duties as a broker, and in the absence of 
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FAILURE TO PRovE—Continued 


BROKER FAILED TO PERFORM DUTIES—Continued 
such proof respondent’s failure to pay the brokerage 
fee is a violation of Section 2 of the Act for which 
reparation should be awarded to complainant....................... 854 


vpechibinns- a GET <n sete cencaenaeeeaene 


Items of produce did not meet contract specifications... 85 


LACK OF SUITABLE SHIPPING CONDITION 

Where complainant sought to recover from seller or 
broker, in the alternative, damages allegedly sustained 
in connection with his f.o.b. purchase of a carload of 
cabbage, held, since this was an f.o.b. sale, the cabbage 
was required to be placed on board the car in suitable 
shipping condition, which means that under normal 
transportation conditions there will be no abnormal 
deterioration at destination, but the transportation 
services in this case were not normal, the abnormal 
percentage of decay does not necessarily indicate that 
the cabbage was not in suitable shipping condition. It 
was further held that due to the decline in the market 
price of cabbage at that time, it is questionable whether 
the deteriorated condition of the cabbage was the real 
cause of the alleged loss, and since complainant has 
failed to prove the loss was due to breach of contract, 
his failure to pay the purchase price was in violation of 
Section 2 of the Act, and the seller-respondent should 
be awarded reparation for the amount due... 848 


Weornvaell Cr Maspi VEG EAT BER CIC C since ssessessseenacnns castes 144 
Overcharge on one item Of PTOGUCE........cccccccccscccccccsssnssssersssessessssssnseseessnnecesecnee 85 


REPRESENTATIONS AS TO QUALITY OF PRODUCE 
Where respondent contended that complainant agreed to 
sell a carload of U.S. No. 1 fancy quality lettuce and 
that such a representation was false and fraudulent 
but failed to introduce any evidence to support its con- 
tention, held, this was merely a sale of a carload of 
Old Mission Brand lettuce with no grade specified............. 315 
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EVIDENCE — -Continued 
FAILURE TO PRovE—Continued 
Suitable shipping condition of produce 


Terms of contract 


Variance between the commodity ordered and the commodity 
received 


FAILURE TO SHOW 
Abnormal! deterioration of commodity. 


Lack of abnormal transportation service and conditions. 


Lack of apparent authority of Agemt...cccecccccncsssesesecseneneee 


Lack of suitable shipping condition 


Misrepresentation of produce 


FAILURE TO SUSTAIN BURDEN OF PROOF 
As to allegations in answer. 


As TO ALLEGATIONS OF COMPLAINT 

Where complainant sought reparation for a truckload of 
potatoes alleged to have been sold and delivered to re- 
spondent, but where respondent denied that it received 
the potatoes, and complainant failed to prove the alle- 
gations, held, the burden of proof is on complainant to 
establish the facts alleged by a preponderance of the 
evidence, and as complainant has failed to sustain this 
burden, the complaint should be dismissed 


As TO TERMS AND CONDITIONS OF CONTRACT 
Where complainant contracted to sell to respondent one 
carload of horseradish, and where respondent received 
a letter and an invoice from complainant correctly set- 
ting forth the amount and grades of horseradish being 
shipped to respondent, and respondent later accepted 
the commodity upon arrival, without complaint, Held: 


(1) the terms of the oral contract were as set forth 
in the letter and invoice; 


(2) since no evidence was offered by respondent in 
support of his testimony, he failed to sustain his burden 
of proof to establish that the terms were different as 
alleged in his answer; and 


(3) the failure of respondent to pay complainant the 
agreed purchase price for the carload of horseradish is 
in violation of section 2 of the act, for which reparation 
should be awarded to complaimant....c..cccocseccscsecsesuesscseueseneee 644 
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FAILURE TO SUSTAIN BURDEN OF Proor—Continued 


Or DEFENSE 
Where respondent submitted no evidence in support of its 
claim that complainant gave its consent that the pota- 
toes should be sold for the account of complainant, it 
is concluded that respondent has failed to sustain the 
burden of proof of the allegation in the answev................ . 


OF FRAUD 

Where complainant charged respondent with having 
failed to make reimbursement for its share of losses 
sustained on watermelons handled by the parties on a 
joint account basis, but respondent claimed that com- 
plainant misrepresented the watermelons to be U.S. No. 
1 grade and denied liability because of fraud, held, the 
circumstances indicate that the complainant did not 
represent the cars to contain U.S. No. 1 watermelons, 
and respondent failed to sustain its burden of defense. 
No evidence was submitted to show a fraudulent pur- 
pose whereas clear and unmistakable evidence is re- 
quired to sustain an allegation of fraud 


Or TRADING CUSTOM 
Where complainant sold and tendered for delivery to 
respondent 168 barrels of brine cherries, and the broker 
negotiating the sale sent its sales memorandum to each 
party, but where respondent contended that the seller 
was required by a trade custom in the brine cherry 
industry to issue a written contract for the buyer’s 
signature and that in the absence of such written con- 
tract there was no agreement, held, that for a usage or 
custom of trade to be legally binding, it must be gen- 
eral and uniform, imperative in nature and not depend- 
ent upon an exercise of discretion, and as the evidence 
at the hearing failed to support respondent’s contention, 
it is concluded that written contracts are not a trade 
custom in the brine cherry industry. It was further 
held that even where a custom or usage exists it cannot 
contradict plain unambiguous terms of a contract 


Of damages resulting from breach of contract. 
Frait met. contract reddivementa.. ee 


IMPOSSIBILITY OF RESOLVING CONTROVERSY ON BASIS OF 
On the basis of the evidence submitted herein, it is impossible 
to resolve the conflicting contentions of the parties, since 
it is apparent that two entirely different versions exist as 
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to the type, grade or quality of cabbage that was involved 
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Inadmissibility of parol or extrinsic evidence to vary written con- 
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Inconclusiveness of Federal Inspection Certificate to show abnor- 
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Lack of, of agreement for assumption of risk or damage in 
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MEETING CONDITION OF WARRANTY 

Where the Federal inspection made on June 12, 1951, showed 
that the peas failed to grade U.S. No. 1 at Chicago because 
of grade defects totalling 14 %, the peas were found to be 
80% U.S. No. 1 quality, generally fresh stock, good to 
fairly good green color with no decay, and the inspection 
made on June 14 was substantially the same, held, that the 
peas met the conditions of the warranty, which was only 
that the peas would be fresh, green, of good quality and 
condition, and out of fresh patch, and since no representa- 
tions were made by complainant that the peas would meet 
any particular grade, therefore, this is not a factor to be 
considered in determining whether the peas met the war- 
MRI OT OO Gastar ceecipscv wt emcee nemesis caiatbi 


















NORMAL TRANSPORTATION SERVICE 
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OF TERMS OF CONTRACT 
Where one of respondents maintained that the peaches were 
not in suitable shipping condition and that this is- proved 
by the fact that with normal transportation the peaches 
were soft and damaged by bruising, because they were soft 
in less than three days after shipping, held, that the con- 
tract, as agreed by the parties, specified that complainant 
was to deliver f.o.b. Benton Harbor, Michigan, one truckload 
of U.S. No. 1 peaches, 2 inches and up, the evidence shows 
that the peaches were federally inspected at shipping point 
and certified to be mature and U.S. No. 1, 2 inches and up, 
and the contract did not specify that the peaches should 

be of that grade upon arrival at destination. cece 77 
















Parties entered into a NEW AQTCEMENE....ccccrscmcresnemenemeenntsenetrtnenmesns sed 406, 619, 
648, 1044, 1156. 
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PRODUCE FAILED TO MEET CONTRACT SPECIFICATIONS 
On the basis of the testimony as to oral negotiations between 
the parties it is concluded that the contract was for toma- 
toes of U.S. No. 1 grade, and that the tomatoes shipped 
by complainant did not meet the specifications of the 
Centseey \. i i oe eee 


Where the federal inspection made of the tomatoes upon 
arrival at destination showed that the tomatoes failed to 
grade U.S. No. 1 on account of defects in excess of toler- 
ance, which averaged 22%, most of which was puffy stock, 
remainder scars and misshapen, it is concluded from the 
nature and extent of the defects set forth in the inspection 
report that the tomatoes did not grade U.S. No. 1 when 
I he eee nee ee 


Transaction was a sale by description 


Weight of, given to federal unrestricted inspection 


EXPENSES 
OF HEARING 
Where complainant sought additional damages to cover its 
expenses for witnesses, attorney and travel necessitated 
by the hearing, it is held, such expenses are not allowable 
SII CO a a ea 


FEDERAL INSPECTION 
Abnormal deterioration of produce shown by 


FEDERAL INSPECTION CERTIFICATE 


WAIVER OF FURNISHING OF, WITH INVOICE 
Where complainant contended that the federal shipping point 
inspection certificate was not attached to the invoice as 
called for in the contract, held, that while the evidence 
shows that the certificate was not available to respondent 
until a few days after the shipment was made, this did 
not excuse respondent from complying with its contract; 
and since it appears that the sight draft was paid on 
October 20, 1950, and it was not until after the receipt 
of the shipment on October 23, 1950, that any question 
was raised as to the inspection certificate, it is concluded 
that complainant either waived the furnishing of the certi- 
ficate with the invoice or it became immaterial in the light 
COE WERT CRT CINE nc incssiisire theca eres 
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FEDERAL UNRESTRICTED INSPECTION 
WEIGHT OF EVIDENCE GIVEN TO 
Where a sale is made on an f.o.b. basis and the federal 
destination inspection is restricted, greater weight should 
be given to the federal unrestricted inspection issued at 
i NN NE i AEN et acetic certs inteercccinc 


FILING OF PETITION 


TIME OF 
The rules of practice provide that a petition for reconsidera- 
tion of an order shall be filed within 10 days after date 
of service of order, and the term service of order means 
the date it was actually received by the party... neccccecccco 


FINANCIAL INABILITY TO PAY 
Not legal defense for claim for reparatiorr....ccccceeccseccscseccsssssnenneenesieeeete 


Page 


276 


1088 


382, 


391, 528, 563, 616, 1178. 


“F.0.B. ACCEPTANCE” 
MEANING OF TERM 
The term “f.o.b. acceptance,” as defined in the regulations 
issued by the Department pursuant to the act, means that 
the buyer assumes full responsibility for the goods at 
shipping point and has no right of rejection, nor has he 
any recourse against the shipper because of any change in 
condition of the produce in transit, unless the produce when 
shipped was hot in suitable shipping condition, and the 
buyer’s remedy under this method of purchase is by recov- 
ery of damages from the shipper and not by rejection of 
PR NNN ar seep earescccne ct areerenrc ergs arn rece accemancencentionss 


ae RNG OE I a ccc ccs sowedecectbeed ccderabtngeeconid 


F.0.B, ACCEPTANCE CONTRACT 
LIABILITY OF RESPONDENT UNDER 
Where complainant sold lettuce to respondent on an f.o.b. 
acceptance basis with the warranty that the lettuce graded 
U.S. No. 1 at shipping point, but whereas the lettuce only 
graded 90% U.S. No. 1 at shipping point, and where re- 
spondent complained of the lettuce on arrival and tendered 
net proceeds from resale to complainant, held, since re- 
spondent accepted the lettuce at shipping point under the 
term f.o.b. acceptance and was not subsequently authorized 
to sell for complainant’s account, he is liable for the balance 
of the invoice price less damages resulting from complain- 
ant’s breach of warranty. The measure of damages under 
the circumstances is the difference between the value of 
U.S. No. 1 grade lettuce and the value of lettuce grading 
90% U.S. No. 1 at the shipping point on or about the 
NR OE ONE Gs ts ccssiirinicectncenetetee te ee ee TO 


406 
913 
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F.0O.B. ACCEPTANCE FINAL SALE 
Defense of breach of contract barred under terms Off..0......0...cccccccccecesson 


F.O.B. ROLLING ACCEPTANCE 
EFFECT OF SALE MADE ON BASIS OF 


Where complainant claimed reparation for the agreed pur- 


chase price of a carload of lettuce sold to respondent on an 
f.o.b. “rolling acceptance” basis and alleged that respond- 
ent received and accepted the lettuce but failed to pay the 
agreed purchase price therefor, and respondent denied 
liability on the grounds that upon inspection after arrival 
the lettuce was found to be heavily decayed and showing 
a large amount of tipburn, and that the produce was not 
in suitable shipping condition as a result of which respond- 
ent sustained damages, held, that the Federal inspection 
shows that the lettuce was abnormally deteriorated upon 
arrival and that it was not in suitable shipping condition 
as impliedly warranted by complainant and, therefore, 
respondent is entitled to damages as a result of complain- 
SABUE'AE TUITE GE WR creceteeterecrerencap erect 


F.0.B, SALE 
ASSUMPTION OF RISK IN 


Buyer's: vient of reisetion i. see. 789, 


Since the sale herein was made upon an f.o.b. basis, under 


the regulations, respondent assumed all risk of damage 
and delay in transit not caused by the shipper, and since 
the record discloses that complainant was not responsible 
for the damage by freezing, respondent’s defense that its 
rejection of the cabbage was lawful because the cabbage 
was frozen on arrival through no fault of respondent, 
ip Wie ee eee - 


Inapplicability of warranty of suitable shipping condition................... 


Liability for damages sustained in transit: imo eecccscsseescseecsmseemneenne 


MEANING OF TERM 


The term “f.o.b.”, under the regulations under the act, is 


construed to mean, among other things, that the buyer 
assumes all risk of damages and delay in transit not 
caused by the shipper, and that the buyer’s right of in- 
spection at destination should not convey or imply any 
right of rejection by the buyer because of any loss, 
damage, deterioration, or damage which has occurred 
Bai I sd a ies ca ease teeta eae eaoe 


Page 
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276 
1010. 
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432 
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F.O.B. SALE—Continued Page 
MEANING OF TERM—Continued 
An f.o.b. sale requires the produce to meet contract conditions 
and grade specifications at the time of shipment and not at 
the time of delivery, there being nothing to indicate a lack 
of suitable shipping condition 


Use oF TERM 
Use of the term “f.o.b.” in a contract involving perishable 
agricultural commodities raises an implication that the 
produce is in suitable shipping condition 77, 848, 1010. 


FRAUD 
Failure to establish 


FREIGHT CHARGES 


LIABILITY OF COMPLAINANT FOR 
Under the deficit rule stated in South Coast Fruit and Vege- 
table Tariff 44-K, Item 670, complainant has no liability for 
transportation charges under shipment and, therefore, no 
award on account of freight charges may be made 


ILLEGALITY 


Voip BY REASON OF 
The question of whether the parties entered into a legal and 
enforceable contract must be determined by the law of 
the state where the contract was entered. 658 


IMPLIED WARRANTY 


INAPPLICABILITY OF, OF FITNESS FOR EXPORT 
Where respondent purchased potatoes after inspected, the 
risk of getting the produce past Mexican customs was on 
the respondent, and there was no implied warranty that 
the potatoes would meet Mexican requirements as re- 
spondent did not rely on complainant’s skill and judg- 
ment to furnish potatoes suitable for that purpose... 658 


INADMISSIBILITY OF EXHIBITS 


As EVIDENCE UPON OBJECTION BY PARTY 

Where respondent denied the allegations contained in the 
complaint, and where complainant’s exhibits have not been 
identified or shown to be originals or copies, and there 
was no evidence or proof of the admissibility of such 
documents, held, their admission in evidence by the Pre- 
siding Officer over the objection of counsel for respondent 
OIE TER NOUN oi issciccecccccioincteriorten Riba ocean epee Ree Ne ORD 
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INAPPLICABILITY OF PRINCIPLES OF LAW OF SALES TO Page 


JOINT ACCOUNT AGREEMENT 
Since the controversy herein is not concerned with a con- 
tract of purchase and sale, the rules governing such sales, 


including warranties normally implied, are not applicable... 521 
INSPECTION 
MIGRU GE MRTERGSG. GIO co ae ee ee 913 


EFFECT OF PURCHASE BASED ON 

Where complainant claimed reparation for the purchase price 
of lettuce and carrots sold to and accepted by respondent, 
and the latter failed to pay the purchase price thereof be- 
cause of an alleged breach of warranty by complainant as to 
the quality and condition of the produce, held, that since 
the evidence shows that respondent purchased the lettuce 
after inspection or full opportunity to inspect the produce, 
complainant is entitled to an award of reparation in the 
amount of the purchase price, minus interest on the two 
items which were tendered to and refused by complainant... 548 


JOINT ACCOUNT AGREEMENT 


LIABILITY OF PARTNER FOR LOSSES INCURRED IN 

Where complainant sought to recover from respondent half 
of the losses sustained on four carloads of watermelons 
handled by the parties on a joint account basis plus a sum 
alleged to have been erroneously set-off and withheld as 
respondent’s share of joint profits, and it appears respond- 
ent accepted and treated the joint account agreement as 
being in effect throughout the period of sales, held, respond- 
ent is not at liberty to repudiate the agreements and avoid 
liability and is responsible to the complainant for his share 
of the losses. Respondent’s failure to pay complainant is 
a violation of Section 2 of the Act, and complainant should 
be awarded reparation for that amount................. eI cscsctaes 837 


NATURE OF, AS THAT OF PARTNERSHIP 

Since it is undisputed that the parties herein intended to 
dispose of the carload of lettuce in controversy on a joint 
account basis, held, that the joint account agreement is in 
the nature of a partnership in which the partners intend 
to share profits and losses equally, and each of the parties 
is entitled to full disclosure from the other of all material 
facts concerning the subject of their agreement............................. 521 
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JOINT LIABILITY OF BROKER 


For REJECTION OF COMMODITY 
Where complainant charged broker with joint liability for 
rejection of potatoes by the buyer but failed to prove the 
broker was negligent or failed to carry out his duties, 
held, to fix liability upon a broker complainant must show 
that he failed to carry out its instructions or duties or 
that loss was sustained through his negligence, and in 
the absence of such proof, the complaint should be dis- 
ee cs ach tarp iene nab acetal 


JURISDICTION 
LACK OF, FOR MIXED NUTS 
Mixed nuts are not a perishable agricultural commodity 
OP UURUTN, GAR@ BUVESUINERRG! GL RENO, Essences camcscsenscqnscenstmssosiosnscinenaes 


Or SECRETARY OVER SUBJECT MATTER 
Respondent’s allegation that the sale of frozen Concord grape 
pulp, stemmed and washed, is not within the purview of 
of the act, and therefore, the Department has no jurisdic- 
tion in this proceeding, held, that the grape commodity 
herein involved is a perishable agricultural commodity 
WOU RIUR AE a RRR a oi casscrercsninccemctctemreet 


OF SECRETARY WHEN COMPLAINT NOT FILED IN TIME 
Where complaint was not filed within the prescribed period 
under the act, the Secretary is without jurisdiction..................... 


OF SECRETARY WHEN COUNTERCLAIM NOT FILED IN TIME 
Where counterclaim was not filed within the prescribed 
period under the act, the Secretary is without jurisdiction... 


LIABILITY FOR DAMAGE 
To SHIPMENT 
Whete complainant maintained that the damage to the ship- 
ment resulted from the application of “green” or “super- 
cold” ice, and that the shipper must bear the responsibility 
for such damage, held, that since the terms of the contract 
were rolling acceptance final, under this type of contract 
the buyer has no recourse for defects of quality and con- 
dition at the destination ‘point: inc... 


LIBEL 
EFFECT AFTER ACCEPTANCE 
Where respondent inspected and accepted potatoes for export, 
and later they were libelled by the United States Govern- 
ment and refused entry by the Mexican Government, and 
there was no evidence that they were condemned or why 


Page 


818 


712 


89 


1173 


1020 


395 











20 TE NEE: OE 202 SS OE 


13 A.D. AGRICULTURE DECISIONS 1343 


JANUARY-DECEMBER 1954 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


LIBEL—Continued Page 
EFFect AFTER ACCEPTANCE—Continued 
they were libelled, held, as title had vested in respondent, 
the burden was on respondent to contest the suit or take 


neceutary MeN cS ln hc eee 658 
LICENSE 
SUSPENSION OF, HELD IN ABEYANCE 
Where respondent admitted that it violated the act by failing 
to keep adequate accounts and records and agreed to the 
entry of an order suspending its license for a period of 
fifteen days, respondent’s license is suspended for such 
period, but the suspension is held in abeyance and will not 
become effective unless the respondent is found, after notice 
and opportunity for hearing, to have violated the act, or 
the regulations issued thereunder within six months from 
ace Une CRI Ge We a occa erence 1004 


REVOCATION OF 

Where complainant charged that respondent violated the act 
by failing or refusing to pay for numerous shipments of 
produce purchased and accepted by respondent, held, that 
under the rules of practice under the act, respondent, by 
failing to file an answer, is deemed to have admitted the 
material facts alleged in the complaint and waived an oral 
hearing, and that its failure to pay for numerous purchases 
of produce constitutes repeated and flagrant violations of 
the act, for which respondent’s license should be revoked........ 554 


Where complainant alleged that respondent violated Section 2 
of the Act by failing or refusing to pay for certain ship- 
ments of fruit which were purchased by respondent, and 
were received by respondent on consignment of joint 
account, held, that failure to make prompt payment consti- 
tutes violation of the act, regardless of the financial ability 
to pay and that respondent’s repeated failures to pay con- 
stitute a flagrant violation of the act for which his license 
SEROMA. Tih. BONER sicsiecssesicsescis essere certoeseogenranstniosdedinaen aD 304 


LIMITATION PERIOD 


FAILURE TO FILE COMPLAINT WITHIN 
Where complainant filed a claim after nine months after a 
cause of action accrued, held, such claim was not filed 
within the prescribed period under the act, and the Secre- 
tary ia withiout jurindietionescissccssicstssscccssessiccstecicicscsaceccnsaealabe 1174 


- | MARKET VALUE OF COMMODITY 
as ae ei i cee sa dt etna te ei ag hE ee 1044 
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MARKETABILITY OF PRODUCE Page 
LATENT DEFECT OF CLADOSPORIUM RoT IN CANTALOUPS 
Respondent’s contention that Cladosporium Rot of cantaloups 
is a disease of field origin which renders the fruit worth- 
less in all circumstances, is not well taken, since if this 
were true, then the cantaloups in all probability were not 
in suitable shipping condition at time of shipment or sale, 
but the evidence on this point indicates that melons which 
contain the spores responsible for the development of the 
condition known as Cladosporium Rot, if properly refrig- 
erated in transit and promptly disposed of upon arrival, 
RTM ACh TURES I Osean ssn ccaestenctrczpvesioemsecressecmresee 













MISREPRESENTATION 


MEANING OF TERM 
The term “misrepresentation” means any manifestation by 
one person to another that, under the circumstances, 
amounts to an assertion not in accordance with the facts, 

and under this term a misrepresentation must be examined 

as to its ordinary meaning and in the light of the circum- 
stances in which it is made in determining whether it was 














NO. 1 OR NO. 2 
Ra re I Ei iii eee 









NORMAL AND ABNORMAL DETERIORATION 


TERMS Not SUSCEPTIBLE OF EXACT DEFINITIONS 

No exact definitions, expressed in percentages, can be given 
for the terms normal and abnormal deterioration, since the 
percentages vary with the circumstances—length of time in 
transit, grade and condition of the produce when shipped, 
season of the year ond other factors—and must be evalu- 
ated in the light of past experience under similar conditions Tt 







OR 












NOTICE 
PMA Oasis sche oie et eee eee 548, 1076. 


TIMELINESS OF, OF BREACH OF WARRANTY 

Evidence held to show failure to notify complainant of any 
defect in complainant’s performance of the contract within 
a reasonable time after arrival of the produce..........:cccccccen 












PA 









NOVATION 
Evidence showing parties entered into a new agreement...........cccccc0 406 






FAILURE TO ESTABLISH 
Where complainant did not release its rights under the 
original contract, but expressly reserved them, held, no 
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NOVATION—Continued Page 


FAILURE TO ESTABLISH—Continued 
novation could have resulted since a novation is never pre- 
sumed but must be established by the full discharge of 
the original debt, by the express terms of the agreement, 
or by action of the parties whose intentions must be cleav...... 418 


FAILURE TO SUSTAIN BURDEN OF PROOF OF 

Where respondent maintained that it refused to accept the 
truckload of tomatoes upon arrival at destination, and that 
thereupon the parties entered into a new contract whereby 
complainant agreed to allow respondent to handle the toma- 
toes on consignment for complainant’s account, held, that 
respondent has failed to sustain the burden of establishing 
its defense that complainant agreed to the novation.......0....0....... 29 


OFFICIAL NOTICE 
OF DEPARTMENT PUBLICATION RELATING TO CLADOSPORIUM ROT 
Official notice is taken of United States Department of 
Agriculture Miscellaneous Publication No. 292 entitled, 
“Market Diseases of Fruits and Vegetables,” which states 
at page 50 “The most important measures for the control 
of Cladosporium Rot are good refrigeration in transit 
(45° to 50° F.) and prompt handling following the arrival 


of the: melons: on the: DerNet 2s =O 

Of departmental market news report...eeccsccsccsesscesnesneeneemeeieee 848, 1076, 1104. 

OE: SISO IOT COURIC En scsi cn ceric tcctosentopaacieaeesctenee cocnicc eee ae 
O.P.S. 

Failure to show violation of regulations Of......ccccscccccsocssscsseeseemen 124 


OREGON RUSSET POTATOES 


CONTRACT CALLING FOR 
Contract calling for Oregon Russet potatoes, held, met con- 
tract requirements where the potatoes shipped were pro- 
duced in the State of California, less than one mile from 
the California-Oregon State Liree a ecceccccesceweecesemesereereeneecsenstneeee 128, 1156. 


PARTIAL SUMMARY JUDGMENT 


For AN UNDISPUTED AMOUNT 
Where complainant requested a partial summary judgment 
under Section 7 (a) of the Act for a portion of the amount 
claimed, but where respondent denied liability to com- 
plainant in any amount, held, an order for an undisputed 
amount could not properly be entered... ccc. 629 
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PARTNERSHIP Page 
DUTIES OF 

A partner in a joint account agreement owes the utmost good 
faith to his co-partner, and it is the duty of a partner to his 
co-partner to transact the joint-account business with 
reasonable care, skill, diligence, and economy; and if the 
co-partnership sustains injury by reason of his failure to 
do so, he must bear the losses, though in matters of judg- 
ment he will not be liable for a loss caused by honest mis- 
take of error or judgment not amounting to wantonness 
aT me NIE Fee Sh ces EI ES cates 7 



















PASSAGE OF TITLE 


EFFECT OF RETAINING RIGHT OF POSSESSION UPON 

Where respondent contended that since complainant retained 
the right of possession of the produce, the sale was never 
consumated, held, that since the evidence shows that com- 
plainant retained the right of possession to the cars in the 
diversion orders and this is a standard form of billing where 
the seller desires to retain a security interest in the ship- 
ment pending payment of the draft or other performance 
by the buyer, it has no effect upon the passage of legal 
title to the goods in accordanee with contract terme................... 


















PLEADINGS 
ADMISSIBILITY OF, AS EVIDENCE IN ABSENCE OF OBJECTION 

While statements in the pleadings bind the party making 

them, such statements are not to be used in the same case 

as evidence in the process of proving something not ad- 

RUINS Ri ON ences ecaccmseeetccrnieteeceec cca 












While it is the practice and is permissable in reparation pro- 
ceedings under the act for the Presiding Officer, in com- 
plainant’s absence and at his written request, to offer in 
evidence for complainant the complaint with attached ex- 
hibits, and while the Presiding Officer may properly admit 
into evidence the complaint and exhibits where such admis- 
sion is not objected to by respondent, it is a general rule 
of the law of evidence that the pleadings are not evidence 
and may not be admitted as such over objection... 137 











In the instant case, where respondent denied generally the 
allegations contained in the complaint, and such allega- 
tions are properly excluded as evidence to prove that which 
was denied by respondent, complainant’s exhibits also were 
properly excluded upon objection by counsel for respond- 
ent, since there was no identification of said exhibits by 
complainant and no satisfactory showing of the admis- 
sibility of the contents: thereat... 
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PLEDGE Page 
Liquidation of, prior to bringing Suit. cnennennnnnnanmnnnnnncnnene 266 


PRINCIPAL AND AGENT 
BINDING EFFECT OF AGENT ACTING WITHIN APPARENT AUTHORITY 
The act of an agent within the apparent, but not within the 
actual, scope of his authority, is binding on the principal 
where loss would otherwise result to one who has in good 
faith relied on such apparent authority. cccccccccccceecmemennn 204 


DELEGATION BY AGENT OF His DUTIES TO SUBAGENT 

Although the general rule is that in the absence of any 
authority, either express or implied, to employ a subagent, 
the trust committed to the agent is presumed to be exclu- 
sively personal and cannot be delegated by him to another 
so as to affect the rights of the principal, this rule is not 
applicable here, since the evidence shows previous rela- 
tionship between the parties as justification for complainant 
assuming, as would any person of ordinary prudence, 
that the agent was authorized to buy grapes for respondent 
Oe the latter es agro ears 283 


Duty oF, TO EXERCISE AUTHORITY EXTENDED BY PRINCIPAL 

Where complainant claimed reparation in the amount of the 
alleged deficit incurred on a consignment of tomatoes to 
complainant to be sold for and on behalf of respondent, 
and the latter in its answer and in counterclaim alleged 
unreasonable and deceptive conduct on the part of com- 
plainant in making the sales of the tomatoes, held, the 
evidence shows that the tomatoes were consigned to com- 
plainant with the understanding that complainant do the 
best possible, and that the action of complainant appears 
to have been reasonable and proper under the circumstances, 
and therefore, respondent’s failure to pay complainant the 
deficit incurred is a violation of Section 2 of the Act, for 
which reparation should be awarded to complainant, and 
respondent’s counterclaim is ismisSed......cccccccsccsccsscsmeeseenemeeeee 161 


PRINCIPAL BOUND BY APPARENT AUTHORITY OF AGENT 
Where respondent’s buying broker has made a series of pur- 
chases of lettuce from complainant on the basis of “inspec- 
tion and acceptance f.o.b. Salinas, California”, without 
exception by respondent, held, respondent cannot later com- 
plain that his agent acted without authority. ccc 913 


RIGHT OF AGENT TO SUE UPON CONTRACT ENTERED IN HIS OWN 
NAME 
Though the sales contract was made by complainant-agent in 
its own name with respondent, held, that since respondent 
made no objection, the agent had a right to sue upon the 
contract without disclosing his agenCy..nccccecccccsccsscmeecmeeeserse 425 
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PRINCIPAL AND AGENT—Continued Page 


RIGHTS OF, TO BROKERAGE FEE FOR SALES ON BEHALF OF ANOTHER 

Where complainant, a broker, acting within his authority has 

negotiated the sale of eight truckloads of potatoes on be- 

half of respondent, he is entitled to brokerage notwith- 

standing the subsequent cancellation of two truckloads of 

potatoes, provided there is no express agreement to the 
contrary 


RECONSIDERATION 


DISMISSAL OF PETITION FOR 

Where complainant in its petition for reconsideration com- 
plained that, contrary to a recital of procedure contained 
in the Preliminary Statement of the order of July 31, 1953, 
(12 A.D. 931), complainant did file an opening statement 
of fact since he requested that his brief and complaint be 
considered as an opening statement of fact; that respond- 
ent’s answering statement of fact was not verified by a 
person having actual knowledge of the facts; and that re- 
spondent rejected the cars of potatoes after their arrival 
in Chicago and not immediately after receipt of complain- 
ant’s invoice, held, that the petition for reconsideration 
should be dismissed for failure to show error in the previous 
order, and the order should be amended to read that 
“Complainant’s opening statement of facts consists of the 
complaint and exhibits attached thereto, and a brief” 


Where the previous order is supported by evidence of record 
and the applicable principles of law, the petition for recon- 
sideration is dismissed, and the petition, in the alternative, 
for rehearing is dismissed as no good reason is given why 
the evidence now sought to be presented was not adduced 
at the hearing 


Where the prior order is supported by the evidence and the 

law applicable thereto, the petition for reconsideration is 
dismissed 60, 150, 931, 
953, 954, 1034, 1088, 1172, 1187. 


DISMISSAL OF PETITION FOR, FOR FAILURE TO JUSTIFY FAILURE TO 
Fite ANSWER 

Since respondent has not shown sufficient justification for 

its failure to file an answer to the formal complaint within 

the time allowed, or to request such extention of time as 

may have been necessary to enable it to file an answer, 

it is concluded that respondent’s request that the order of 

January 18, 1954, be set aside and that it be permitted to 

file an answer and have the issues determined upon an oral 

hearing thereof should be denied and, therefore, respond- 
ent’s petition is hereby dismissed 
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RECONSIDERATION—Continued Page 
DISMISSAL OF PETITION FOR, FAILURE TO SHOW ERROR IN PRIOR 
ORDER 


Respondent’s petition for reconsideration seeking a change 
of the order of February 3, 1954 (13 A.D. 124) is dis- 
missed on the ground that the prior order and the decision 
are supported by the evidence of record and by applicable 
principles of law, and the stay order of February 26, 1954 


(13 AD; 107) ia’ hereny vanes... 3 374 
Petition for, dismissed for failure to justify failure to file an 
SEUATUTGY: WAG TRIE CHUUNIN nicest eee 414 


Petition for, dismissed for failure to show error in previous 
ORG ok ccc biianesetetil ateneatohee ee ae 


PETITION FOR, GRANTED AND PRIOR ORDER AMENDED 
Upon reconsideration, the order of June 4, 1954, is hereby 
amended due to an incorrect amount for freight charges to 
provide that the respondent pay to complainant as repara- 
tion $1,202.49 with interest at the rate of 5 percent per 
annum from January 1, 1953 until Paide nec ccssscesceneceeeeee 765 


PETITION FOR, GRANTED 

Upon reconsideration of the prior order, it is concluded that 
respondent’s damages for breach of warranty with re- 
spect to the tomatoes in car ART 24186 amounted to 
$372.48, rather than nominal damages of $1.00 allowed to 
respondent in the prior order and, therefore, the amount 
of $372.43 should be set off against the amount of repara- 
tion awarded complainant, and it is also concluded that in 
other respects the prior order is suspended by the evidence 
in the law applicable thereto, so that the order of November 
24, 1953 insofar as it is in conflict with this order is super- 
seded, and the stay order of December 16, 1953 is hereby 
I aioe cscs renee rata ees eta ee tien 515 


REJECTION OF COMMODITY 


WITHOUT REASONABLE CAUSE 
Duty of seller to minimize loss after naan 623 


Where complainant claimed an award of reparation for dam- 
ages sustained by it as a result of respondents’ unlawful 
rejection of their respective portions of a truckload of 
peaches sold to them by complainant, and respondents 
denied that complainant shipped to each of them the kind, 
quality, and grade of peaches specified in the contract, held, 
that since respondents failed to prove that complainant 
breached the contract, the rejection of the shipment by 
them was without reasonable cause and in violation of Sec- 
tion 2 of the Act, and reparation should be awarded to 
complainant against each of the respondents in the 
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amounts, being the difference between the contract price 
and the net amount realized for each portion on resales, 
with interest; and the counterclaim of one of the respond- 
piven PURO bi AEE le 


Where complainant alleged that it sold to respondent two car- 
loads of fresh vegetables on terms “f.o.b. acceptance final 
Kansas City”, that respondent wrongfully rejected the 
shipment, and that complainant is entitled to an award of 
reparation in the amount of the purchase price, plus the 
unpaid freight charges, and respondent justified the rejec- 
tion on the ground that the tomatoes were not salable 
merchandise due to disease and decay, and that com- 
plainant breached the implied warranty of fitness and 
merchantability of the produce, held, that having rejected 
the f.o.b. acceptance final shipments, respondent is barred 
from setting up the defense of the seller’s alleged breach 
of contract, and that complainant is entitled to recover the 
ROO NT as cratic trsncciacis oi nctencntsie 


Where respondent claimed reparation for the purchase price 
of a carload of cabbage sold and tendered for delivery by 
complainant to respondent, and the latter denied liability 
on the ground that the cabbage was undersize and frozen 
on arrival, and that, therefore, it rejected the produce, held, 
that the evidence shows the cabbage met the size specifica- 
tions of the contract and that complainant is not responsible 
for the damage by freezing and, therefore, respondent’s 
rejection of the shipment was without reasonable cause, in 
violation of Section 2 of the Act, for which reparation 
should be awarded to complainant. 


Where complainant claimed reparation in the amount repre- 
senting the damages allegedly sustained by it as a result 
of respondent’s improper rejection of a carload of grapes, 
and respondent denied generally the material factual alle- 
gations of the complainant, held, that since respondent 
purchased the grapes after inspection and acceptance by 
its agent at shipping point, respondent’s subsequent rejec- 
tion of the fruit at destination was without reasonable 
cause, in violation of Section 2 of the Act and, therefore, 
complainant should be awarded reparation in the amount 
of the difference between the agreed purchase price and 
the net proceeds obtained upon resale of the grapes 


Where complainant claimed reparation for the purchase price 
of a carload of lettuce sold to respondent, and the latter 
denied liability and also alleged that complainant had failed 
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to deliver to respondent the kind and quality of lettuce 
called for in the contract of sale, held, the evidence shows 
that the respondent rejected the shipment of lettuce with- 
out reasonable cause, in violation of Section 2 of the Act, 
for which reparation should be awarded to complainant........ 315 


Where complainant claimed reparation in the amount of loss 
allegedly sustained on resale of frozen sliced strawberries 
sold to respondent and subsequently rejected by it, held, 
that respondent’s failure to file an answer is deemed, under 
the rules of practice under the act, to be an admission of 
the material facts alleged in the complaint, and respond- 
ent’s refusal to accept the second lot of frozen strawberries 
constitutes a rejection of the produce without reasonable 
cause in violation of Section 2 of the Act, for which repara- 
tion should be awarded to complaimant..n i .ccccccccccesssssessceeneesene 371 


Where complainant alleged that it shipped to respondent a 
carload of sweet peppers which were rejected by respondent 
causing complainant to resell the peppers at a loss, held, 
since the carload of peppers was as represented, respond- 
ent’s rejection was unjustified; and since complainant made 
reasonable efforts to mitigate the damage, respondent is 
ordered to pay the difference between the contract price 
and the amorant realized on Teme nanciccececinccecccccssssseseomeceesnsescecqnsiescence 623 


Where complainant sought an award of reparation in the 
amount of the alleged loss sustained on a truckload of 
apples sold and delivered to respondent but rejected by 
respondent upon arrival, held, that by failing to file an 
answer respondent is deemed to have admitted the material 
facts alleged in the complaint and waived oral hearing, as 
provided in the rules of practice; that respondent’s rejection 
of the apples was without reasonable cause; and that 
reparation should be awarded to complainant for the 
UemNG0s BUNIOINOR 6 55 ces 723 


Where complainant alleged that it sold a carload of potatoes 
to respondent, as broker, for an undisclosed principal and 
that respondent later advised complainant that its buyer 
had decided to reject the potatoes, necessitating a resale 
at a loss, and where respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes an 
admission of the allegations; that the rejection was without 
reasonable cause; and that the respondent, as agent, is 
liable for damages sustained by complainant as a result of 
the undisclosed principal’s actions. eccceecsscscemcseneteesnesesenensstenen 726 
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Where complainant alleged that it sold to respondent two 
carloads of potatoes but that respondent failed to pay the 
agreed deposit, issue delivery instructions or accept delivery, 
and where respondent failed to file an answer, held, that 
by failing to file an answer, respondent is deemed to have 
admitted the material facts alleged; that respondent’s 
cancellation of the contract may be treated as a rejection 
without reasonable cause; and that complainant is en- 
titled to reparation for damages resulting from respondent’s 
unlawful rejection 


Where complainant sought an award of reparation in the 
amount of the alleged loss sustained on a carload of lettuce 
sold and delivered to respondent but rejected by respondent 
upon arrival, held, that by failing to file an answer 
respondent is deemed to have admitted the material facts 
alleged in the complaint and waived oral hearing, as pro- 
vided in the rules of practice; that respondent’s rejection 
of the lettuce was without reasonable cause; and that 
reparation should be awarded to complainant for the dam- 
ages sustained 


Where complainant’s predecessor sold cucumbers to respondent 
on regular f.o.b. terms but where the cucumbers were 
valueless upon arrival due to abnormal transportation 
service, held, as this was an f.o.b. transaction, respondent 
assumed all risk of damage and delay in transit not caused 
by the shipper, and thus respondent has no right to reject 
the cucumbers, and consequently, complainant is entitled 
to recover damages which include the full purchase price, 
freight charges and the deficit incurred in attempting to 
minimize damages upon rejection. Respondent’s counter- 
claim is dismissed 


Where complainant claimed an award of reparation in the 
amount of the loss allegedly sustained as a result of 
respondent’s rejection without reasonable cause of a ship- 
ment of Brussels sprouts and lima beans, held, that in 
accordance with the rules of practice under the act, re- 
spondent, by failing to file an answer, admitted the material 
facts alleged in the complaint, and respondent’s failure to 
pay promptly to complainant the balance due on the resale 
of the vegetables is a violation of Section 2 of the Act, 
for which reparation should be awarded to complainant 


Where complainant sold and shipped cull potatoes to re- 
spondent in an f.o.b. sale and the potatoes met contract 
requirements at the time of shipment, but where respondent 
rejected the potatoes on arrival because of decay, held, 
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respondent’s rejection was without reasonable cause as an 
f.o.b. sale requires the produce to meet contract conditions 
and grade specifications at the time of shipment and not at 
the time of delivery, there being nothing to indicate a 
lack of suitable shipping condition, and complainant should 
be awarded reparation for the difference between the con- 
tract price and the proceeds received from the resale.............. 


Where complainant sold to respondent a carload of U.S. No. 1 


grade lettuce with a contract provision that acceptance 
would be subject to the buyer’s satisfactory inspection on 
arrival, and where the lettuce shipped graded U.S. No. 1 at 
destination, but respondent rejected the shipment with no 
reason except that it did not meet its approval, held, 
inasmuch as complainant delivered a car of lettuce which 
met all of the contract specifications, respondent’s rejec- 
tion was arbitrary and without reasonable cause, and com- 
plainant should be awarded reparation for the difference 
between the contract price and the net proceeds realized 
Os cs i eh ee a rr 


Where complainant sold and tendered for delivery to respond- 


ent 168 barrels of brine cherries, but respondent refused to 
accept and pay for them necessitating resale at reduced 
market prices, and where respondent claimed that com- 
plainant suffered no damages as it is the established 
custom of trade for briners of cherries to protect their 
customers against price declines, held, that as the evidence 
was not sufficient to support respondent’s defense, it is con- 
cluded that such a trade custom does not exist, and as the 
resale was prompt and proper, complainant should be 
awarded damages which are the proceeds of resale de- 
ducted from the original sales Price. c.cecceesccssessscesessemsssunenneesuneses 


Where sale is made on basis of “inspection and acceptance 


f.o.b.”, whether inspection was by buyer or his authorized 
agent, there is no implied warranty as to quality or con- 
dition, and the buyer is liable for the full purchase price 
regardless of any subsequent deterioration in the produce, 
and buyer’s rejection of commodity due to decay is without 
WO COIS foscacssnccatccto ons atacaiaeteanearonaaeh sate cack ome 


Where complainant sold to respondent a carload of bell- 


peppers, and respondent diverted them to California but 
rejected them there claiming that complainant breached an 
implied warranty that the bottom tiers would be the same 
as the top tiers, and where the inspections at the point of 
sale and point of delivery are in agreement, held, re- 


Page 


817 


901 


913 
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spondent’s rejection was without reasonable cause, and 
complainant should be awarded reparation in the amount 
of the contract price less the sum received on resale, and 
respondent’s counterclaim for loss of profits is dismissed 


Where complainant offered to sell to respondent Brussels 
sprouts on the basis of respondent’s inspection and accept- 
ance, and respondent did inspect and purchase the produce 
but, later, took only part of the Brussels sprouts and 
refused the rest, held, in sales after inspection there is no 
implied warranty of quality or condition, and the produce 
may not be rejected regardless of deterioration, and re- 
spondent is liable for the full purchase price of the produce 


Where complainant sold and delivered apples to respondent 
and respondent rejected them claiming that they were not 
satisfactory, but inspection disclosed that the apples met 
contract specifications, and respondent introduced no evi- 
dence to support its allegation that the apples were unsatis- 
factory, held, respondent’s rejection is unjustified, and even 
if contract did provide that the apples should be satisfac- 
tory to respondent, respondent cannot reject them arbi- 
trarily or capriciously 


Where apples were rejected by the purchaser without reason- 
able cause, the measure of damages is held to be the differ- 
ence between the contract price and the net proceeds of 
resale, and if, in the seller’s judgment, a resale can be 
made to better advantage at a different market, the diver- 
sion, in the absence of any indication of bad faith, will be 
considered proper 


Where complainant represented that celery would be of good 
quality and condition upon arrival, without specification as 
to grade, held, the fact that the celery did not grade U.S. 
No. 1 does not establish that complainant breached the 
contract or justify rejection as the terms “U.S. No. 1” and 
“Good Quality” are not synonymous. 


Where complainant sought to recover the amount of the 
alleged loss sustained by it on a resale of produce sold to 
and rejected by respondent, held: 


(1) that respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint; 
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(2) that his rejection of the produce was without reason- 
able cause and; 

(3) his rejection was in violation of section 2 of the act 
for which complainant should be awarded reparation for the 
CRTC UMNGINNE sg ise eee 


REPARATION 
FAILURE TO ACCOUNT 


Where complainant sought reparation based on respondent’s 


failure to truly and correctly account for two carloads of 
onions and alleged that respondent agreed to dispose of the 
onions in one car for complainant on a joint account 
basis, respondent to guarantee freight charges and recondi- 
tion the commodity, and this shipment was accepted and 
disposed of by respondent, but respondent has failed to 
remit to complainant a certain amount in connection 
therewith, and that respondent failed to remit a certain 
amount to complainant in connection with another car of 
onions, held, that because of the insufficiencies in the 
evidence submitted by respondent there is no merit in its 
claims for alleged deficits, and respondent’s failure to pay 
complainant the proceeds due complainant in these trans- 
actions is a violation of Section 2 of the Act, for which 
reparation should be awarded to complainant... 


Pisileve: to Gait. 2 5 65th eo ee eee 


Where complainant claimed damages by reason of respond- 


ent’s failure to deliver three of five carloads of potatoes, 
and respondent failed to file an answer, held, that re- 
spondent’s failure to answer constitutes an admission of 
the material facts alleged in the complaint and a waiver 
of an oral hearing and respondent’s failure to deliver the 
three carloads of potatoes is a violation of Section 2 of the 
Act, for which complainant is entitled to an award of 
reparation in the amount of the damages sustained by it... 


Where complainant agreed to purchase from respondent fif- 


teen carloads of potatoes but where respondent did not 
ship any potatoes, and by reason thereof, complainant sus- 
tained damages, held, respondents’ failure to deliver the 
potatoes constitutes a violation of Section 2 of the Act, 
and reparation should be awarded complainant in the 
amount of the difference between market value of the 
potatoes on the dates they should have been shipped and 
the agreed: cortrach price.i.cics ce sascha 
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FAILURE TO DELIVER IN ACCORDANCE WITH CONTRACT 

Where complainant claimed an award of reparation to cover 
damages allegedly sustained as a result of respondent’s 
failure to deliver, in accordance with the terms of contract 
between the parties, one carload of onions, held, that in 
accordance with the rules of practice under the act, re- 
spondent, by failing to file an answer, admitted the 
material facts alleged in the complaint and waived an oral 
hearing, and its failure to deliver in accordance with a con- 
tract specification is a violation of Section 2 of the Act, 
for which reparation should be awarded to complainant 


FAILURE TO DELIVER IN ACCORDANCE WITH TERMS OF CONTRACT 
Where respondent failed to deliver several carloads of pota- 
toes as required by the contract between the parties, it 
was held that respondent’s failure to deliver was in viola- 
tion of the act, and although normally the measure of 
damages is the difference between the contract price and 
the prevailing market price on the dates delivery should 
have been made under conditions of controlled prices and 
the fact that there was a short supply, the measure of 


damages is the difference between the contract price to 
complainant and the ceiling price at which complainant 
could sell them 


FAILURE TO PAY 
Balance of purchase price 
39, 43, 55, 67, 75, 97, 128, 142, 195, 249, 271, 300, 375, 
393, 400, 425, 441, 518, 519, 528, 536, 538, 563, 570, 
574, 577, 616, 619, 640, 642, 709, 712, 719, 732, 748, 
800, 802, 807, 809, 827, 829, 932, 943, 949, 986, 1020, 
1027, 1029, 1082, 1084, 1097, 1099, 1154, 1156, 1162, 
1180. 
BROKERAGE FEE 
Where complainant, acting as broker, sold eight truck- 
loads of potatoes for respondent but where respondent 
failed to pay brokerage, held, that complainant was 
employed by, and acted as broker for the respondent, 
and respondent’s counterclaims against the grower 
have no bearing on the dispute in this proceeding and 
that complainant shall be awarded the brokerage fee 
as reparation 


Where complainant alleged failure on the part of respond- 
ent to pay him brokerage fees in connection with seven- 
teen truckloads of potatoes sold by him for respondent, 
held, that since respondent admitted the material facts 
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alleged in the complaint by failing to file an answer, 
complainant is entitled to an award of reparation in 
the amount of the brokerage fees with interest.................. 813 


Where respondent offered no defense for its alleged fail- 
ure to pay complainant brokerage fees, it is concluded 
that such charges are due, and complainant should be 
awarded reparation in the amount thereof... 2. ene 1037 


Where complainant claimed brokerage fees for celery 
purchased for respondent’s account, and respondent did 
not answer the complaint, held, respondent’s failure to 
file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to 
pay the brokerage is in violation of Section 2 of the Act 
and complainant should be awarded reparation in the 
amount of the brokerage Carmed.......cccescccsscsssssseeesusssneesnessnsenes 1173 


DRG sta cscs tesco aac ape cA ope ieee 161 


Where respondent consigned a carload of celery to com- 
plainant to be sold for respondent’s account, respondent 
is indebted to complainant for the deficit sustained in 
disposing of the produce, and any controversy between 
respondent and a third party as to the condition of 
the celery has no bearing on respondent’s obligation. 
Respondent’s failure to pay the deficit is in violation of 
Section 2 of the Act for which ow should be 
OSG PORT ORNN nas ccicemncemacaan ons mecie descent eae any an 


Loss sustained on resale of fruit................... ee re Ne  cscies tetas 371 


NET PROCEEDS 

Where complainant claimed reparation in the amount of 
the alleged net proceeds of cranberries realized by 
respondent from sale of cranberries consigned to him, 
held, that in accordance with the rules of practice under 
the act, respondent, by failing to file an answer, ad- 
mitted the material facts alleged in the complaint and 
waived an oral hearing, and his failure to pay the net 
proceeds constitutes a violation of the act, for which 
reparation should be awarded to complainant........................ 665 


Where complainant sought to recover the purchase price 
on grapefruit sold to respondent, but where the facts 
disclose that the grapefruit shipped did not meet con- 
tract specifications, and it was subsequently agreed 
that respondent should handle the grapefruit on a con- 
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signment basis, held, complainant was not entitled to 
the full purchase price but only the net proceeds real- 
ized on the resale, and respondent’s failure to correctly 
account and make prompt payment to complainant of 
the balance due is in violation of Section 2 of the Act, 
for which reparation should be awarded complainant. 


On JoInT AGREEMENT ACCOUNT 
Where complainant claimed reparation in the amount of 
one-half of the net loss resulting from an alleged joint 
account agreement with respondent, for the disposal of 
a carload of lettuce, and the respondent denied liability, 
Held: 


(1) respondent has failed to support its allegations 
of misrepresentation of condition of the produce; 


(2) respondent’s defense that complainant repre- 
sented the carload of lettuce as being a direct shipment 
from shipping point cannot be sustained for lack of 


supporting evidence; 

(3) respondent’s contention that the condition of the 
lettuce upon arrival did not constitute a good delivery 
is without merit; 

(4) since the controversy here does not involve a 
contract of purchase and sale, the rules governing such 
sales are not applicable; and 


(5) since complainant and respondent entered into a 
joint account agreement pursuant to which the parties 
were to share the profits and losses equally, respond- 
ent’s failure to pay its share of the resulting net losses 
constitutes a violation of Section 2 of the Act, for which 
reparation should be awarded to complainant...................... 


ONE-HALF OF LOSSES ON JOINT ACCOUNT AGREEMENT 

Where complainant shipped cucumbers to respondent to 
be sold under a joint account agreement, but respondent 
only sold a small amount of the cucumbers, attempted 
to reject the balance of the shipment, and failed 
promptly to notify complainant and railroad so that 
disposition of the produce might be facilitated, held, a 
joint account venture is in the nature of a partnership, 
and each partner owes the duty to his co-partner to 
transact the business with reasonable care, skill, dili- 
gence, and economy, and where one of the partners 
breaches his obligations, such breach constitutes a 
violation of Section 2 Of the ACta..cccccccccccccsnuecnannnn 961 
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ONE-HALF OF Loss SUSTAINED 
Where complainant claimed reparation for damages alleg- 


edly sustained as a result of respondent’s unlawful 
rejection of a carload of potatoes sold by complainant 
to respondent on an f.o.b. acceptance basis, and re- 
spondent denied that it rejected the shipment, and 
alleged that the potatoes failed to meet the contract 
requirements, held, the evidence of record shows that, 
after arrival] at Minneapolis and Federal inspection of 
the car of potatoes, the parties entered into a new con- 
tract providing for diversion and resale of the potatoes 
by complainant and sharing of the loss half and half 
between the parties, and therefore, according to the 
agreement between the parties respondent is liable for 
Dank col Sia Tepe BAN isis scsectiieceieccteesccere 


OVERCHARGE 
Where complainant claimed an award of reparation cov- 


ering an overcharge for a truckload of tomatoes pur- 
chased by respondent for complainant’s account, held, 
that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer admitted 
the material facts alleged in the complaint, and re- 
spondent’s submission of the fraudulent invoice cover- 
ing the tomatoes in question and his failure to pay 
complainant the full amount of the overcharge consti- 
tutes violations of Section 2 of the Act, for which 
reparation should be awarded to complainant...................... 


PUMGRAG: TRICO s.oiossee ico bcc ace ene 
41, 48, 60, 83, 85, 184, 137, 144, 153, 154, 173, 175, 


187, 193, 251, 254, 257, 259, 261, 266, 273, 276, 
283, 290, 295, 298, 302, 377, 379, 382, 384, 386, 
391, 432, 540, 548, 552, 554, 557, 559, 561, 566, 
577, 610, 614, 616, 644, 656, 658, 672, 674, 676, 
680, 704, 712, 717, 721, 723, 726, 729, 735, 737, 
742, 744, 746, 764, 805, 811, 815, 844, 848, 860, 


Page 


406 


53 


37, 
181, 
281, 
389, 
572, 
678, 
740, 
895, 


897, 935, 938, 943, 951, 989, 993, 998, 1000, 1002, 1005, 
1016, 1037, 1041, 1044, 1072, 1074, 1076, 1086, 1091, 
1095, 1099, 1160, 1165, 1176, 1178, 1191, 1193, 1196. 


REASONABLE MARKET VALUE 
Where, after sale and delivery of peas from complainant 


to respondent, the parties entered into a new agreement 
whereby an adjustment would be made in the contract 
price after respondent had sold the peas, and where 
the parties subsequently could not agree upon an 
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amount, held, respondent was obligated to pay the rea- 
sonable market value of the peas, and such value would 
be reflected in the Federal-State Marketing News Serv- 
ice rather than the actual amount received due to 
respondent’s failure to sell the produce promptly. 


UNDISPUTED AMOUNT 

Where complainant claimed reparation in the amount of 
$9,692.05, the alleged unpaid balance of the purchase 
price of eight carloads of grapes sold to respondent, 
and the latter denied liability, held, that since the par- 
ties submitted no evidence in support of the position of 
either party, under the circumstances, it is impossible 
to resolve the dispute between the parties, but since 
there is evidence in the report of investigation of an 
admission by respondent that it owes complainant 
$6000, complainant is entitled to an award of repara- 
tion for the undisputed amount 


STIPULATION TO PAY AWARD OF _.. 

Where the parties entered into written stipulation by which 
respondent agreed that an award is to be entered herein 
in favor of complainant to be paid by respondent in full 
and final settlement of any and all claims of complainant, 
in view of the stipulation, an order of an award of repara- 
tion in the sum agreed upon by the parties is hereby entered. 


RESALE 
Diligence: PeGtiTed Th MAINE aso ee 


RIGHT TO RECOVER COST OF TRAVEL EXPENSES 


LACK OF 
The cost of travel expenses of complainant to personally 
handle the resale of apples is not properly allowable as an 
item of damages as there was no evidence to show that 
the resale could not have been handled satisfactorily by 
the broker who negotiated the original sale... ccc 


ROLLING ACCEPTANCE FINAL 
Liability for damage to shipment under contract terms of. 


SALE BY DESCRIPTION 
EVIDENCE SHOWING 
Where complainant alleged that it sold to respondent a 
number of bushel baskets of Starking Delicious apples, 
U.S. No. 1 Grade, 2% inch minimum, and a number of 
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EvIDENCE SHOWING—Continued 
bushel baskets of Jonathan apples, U. S. No. 1, 2% inch 
minimum, and it does not appear that respondent’s agent 
examined or had the opportunity to examine all the apples 
which were used to fill the contract after they had been 
graded, sized, and checked, it is concluded that the trans- 
action was a salé by description and not a sale on the 
basis of an imspection Dy respomdente..enecesccmeccsneeesneenneseenesen 154 


SET-OFF 


DAMAGES FOR BREACH OF CONTRACT 
Since the baskets of Starking Delicious apples were not of 
the size specified in the contract, respondent is entitled to 
set-off against the contract price any damages which re- 
sulted from complainant’s DVCACh uw eccccccseneceecmennnenne  1Bb4 


For BREACH OF WARRANTY 
Since the tomatoes shipped failed to meet contract specifica- 
tions, respondent is entitled to set-off against the contract 
price its damages for breach Of Warranty.nie...cccccccsscccsscesssneesseenee 29 


BASED ON LOSS OF PROFIT 
In order to recover special damages based upon the loss of 
profit of a resale, it must be shown that such damages 
were within the contemplation of the parties... cccecconeccse 1104 


In order to reeover special damages based upon the loss of 
profit of a resale, it must be shown that such damages 
were within the contemplation of the parties and requires 
proof that the seller knew of the terms of the contract of 
AT ie csi cate cc eed Seascale cen ice ee eee 1076 


STATUTE OF FRAUDS 
APPLICABILITY OF, OF CALIFORNIA 
The California statute of frauds has been held to be pro- 
cedural in its effect and therefore not applicable to repara- 


tion proceedings under the Perishable Agricultural Com- 
motities Bet. oe e ee 862 


Where complainant sold and tendered for delivery to re- 
spondent 168 barrels of brine cherries, and the broker 
negotiating the sale sent its sales memorandum to each 
party, but where respondent relied on the California Statute 
of Frauds as a defense inasmuch as it signed no contract 
or any other written document agreeing to purchase the 

4 cherries, held, reparation proceedings are not barred by 
the statute. The Statute of Frauds is procedural and not 
substantive, and an oral contract is not void but voidable 
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STATUTE OF FRAUDS—Continued Page 


APPLICABILITY OF, OF CALIFORNIA—Continued 
in the state courts, and there is nothing in Federal law 
which prohibits the enforcing of such a contract under 
the Perishable Agricultural Commodities Act 


APPLICABILITY OF, OF MICHIGAN 
Where respondent claimed an oral contract was not enforce- 
able as violative of the Michigan Statute of Frauds, held, 
the Michigan Statute of Frauds is procedural rather than 
substantive law and not applicable to contracts made the 
subject of a complaint under the act 


APPLICABILITY OF, OF NEW YORK 
Where respondent claimed an oral contract was not enforce- 
able as violative of the New York Statute of Frauds, held, 
the New York Statute of Frauds is procedural, rather than 
substantive, and not applicable to contracts made the sub- 
ject of a complaint under the act. Where a purchaser admits 
the purchaser in a telegram, such writing is sufficient to 
exempt the contract from the provisions of the statute of 
fcands even if eppueee.... eee 


INAPPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE 
Telegram sufficient writing for exemption of. 


INAPPLICABILITY OF, TO CONTRACT UNDER ACT 
State statutes of fraud are not applicable to contracts of sale 
which have been made the subject of a complaint under 


STAY ORDER 


Pending issuance of another order 
872, 976, 1114. 


NNR cence al tet 414, 
515, 1050, 1114. 


SUIT 
LIQUIDATION OF PLEDGE PRIOR TO INSTITUTION OF 
Where complainant alleged that respondent acted as broker 
in negotiating the sale by complainant of six carloads of 
oranges and that respondent collected the purchase price 
from the buyer but failed to remit the purchase price 
less brokerage to complainant, for which the latter claims 
an award of reparation, and respondent denied that it is 
indebted to complainant because sufficient security was 
turned over to complainant to liquidate all of this indebted- 
ness, held, that a security volunteered by a person to secure 
the indebtedness of another need not be liquidated before 
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SUIT—Continued Page 


LIQUIDATION OF PLEDGE PRIOR TO INSTITUTION OF—Continued 

the creditor can sue the debtor on the transaction and, 
therefore, complainant is entitled to an award of reparation 
in the amount owed by respondent to complainant.................... 





SUITABLE SHIPPING CONDITION 
Ra OE EO aha ones eceertcemcredecconinrmsuacccnent egestas 





EXTENT OF WARRANTY OF 

Where the buyer’s address differs from the specified destina- 
tion, it is, held, that there is no presumption that the pro- 
duce will be diverted elsewhere, and even knowledge on the 
part of the seller that the produce will be shipped beyond 
the point specified in the contract does not extend the 
Warranty to other Cemtisia Gime cascencencncsesenccxseecneppstesomsnseretcne 





FAILURE TO ESTABLISH PRODUCE WAS NOT IN 
Where complainant claimed reparation for the purchase price 

of cantaloups sold to respondent which complainant repre- 
sented as being satisfactory for markets between California 

and Chicago, Illinois, and for hauls of not more than seven 

or eight days, and complainant further alleged that re- 
spondent diverted both carloads to Atlanta, Georgia, and 
failed to pay for one of the carloads, and respondent alleged 
that because the melons in one car were not in suitable 
shipping condition he suffered a loss of profits as alleged 
in his counterclaim, held, that respondent has failed to 
establish any breach of implied warranty of suitable ship- 
ping condition and, therefore, reparation should be awarded 
to complainant in the amount of the agreed purchase 
price of the carload of cantaloups in controversy, and the 
counterclaim be dismissed 





Pailuve to show lech 06:2... ees ee 577, 848. 





INAPPLICABILITY OF WARRANTY OF 
Where complainant sold a carload of potatoes to respondent’s 
agent, and where respondent’s agent took dominion over 
them, prepared the bill of lading, gave shipping instruc- 

tions to the railroad, and shipped the potatoes to respondent, 
held, it was not a straight f.o.b. sale but a local sale and 
f.o.b. as to price only, and the warranty of suitable shipping 
condition did not apply, and respondent was ordered to pay 
to complainant, as reparation, the balance of the agreed 
WO WT asia sss angi eens eedam se cee een 


Percentage of decay showing lack of 
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RULE OF 
In an f.o.b. sale of a reconsigned, rolling, or tramp car, the 
seller is required to deliver goods in suitable shipping 
condition, and in such case this means that the commodity 
at the time of sale is in a condition which, if the shipment 
is handled under normal transporation service and condi- 
tions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale... wn... 
















TERM OF, AS DEFINED IN REGULATIONS UNDER ACT 
Section 46.24(j) of the regulations under the act defines “suit- 
able shipping condition” to mean that the produce, at the 

time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration 

at the destination specified in the contract of sale.................... 














SUITS 
Right of agent to sue upon contract entered in his own name........... 









SUSPENSION OF LICENSE 


For repeated and flagrant violations of the act by failing to pay 
for numerous Shipments Of PrOdUce en ecneeecncescncsvnecsenenneesesemessemesssnqssneeeesesee 






TOLERANCE 
Maximum of, for undersize apples as within U. S. standards......... 154 









Permissible percentage of, for GeCay...n.n-ccecccensecceeecemcecneccreenreseesneernssssnseseessstesnese 











TRAVEL EXPENSES 
ne eee I i ac Sa ca a bwitioceens 






nenneneat 28, 994, 


UNENFORCEABLE CONTRACT 


For LACK OF CERTAINTY AS TO PRICE 

Where respondent agreed to sell and deliver to complainant 
five carloads of potatoes in May and ten carloads of pota- 
toes during June at the ceiling price at the time of ship- 
ment plus a brokerage charge, and the price control regula- 
tion terminated June 5, held, the contract can only apply to 
the shipments made or required to be made before the 
termination date as the agreed basic price could not be 
ascertained after that date, and the provision for broker- 
age which brought the price above the ceiling price was 
separable from the main contract and could not be relied 
MOT: 60: GOIN ENG CONTE as a ge 
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VERIFICATION Page 
Or ANSWERING STATEMENT OF FACTS 
In the absence of filing of an opening statement of facts, or 
of filing statements not properly sworn to, as in the instant 
case, only the evidence contained in a properly sworn com- 
plaint and answer and the matters contained in the in- 
vestigation report are considered in reaching the decision 


witiels: wee; déee in thie ciees..0.0-02 es) 
VIOLATIONS OF ACT 
RO OR CN ic a aricosce enemas onan 
adie 40 Desens ee 69 
Wailare ‘to. correctly account... 831 
Failure to delivev................ OSS Oe aks ey Oe see kak ee 132, 
197, 752, 862. 
Failure to deliver in accordance with terms of contract....................45, 844. 
Failure to keep accounts amd records...eicecesceinsccssoscencccoeeeeeeerseeseecnsecinseeeseeeseeat 1004 
FAILURE TO PAY 
Balance. due.on. resale of lettuee..200 ee 823 
Balances. of. joint: scent. lettissoc nc ee 563 
Balance of purchase price... Eas cay 37, 


39, 43, 55, 67, 15, 97, 128, 142, 195, “249, 271, 300, 375, 
393, 400, 425, 441, 513, 519, 528, 536, 538, 563, 570, 
574, 577, 616, 619, 640, 642, 709, 712, 719, 732, 748, 
800, 802, 807, 827, 829, 932, 943, 949, 986, 1020, 1027, 
1029, 1032, 1084, 1097, 1099, 1154, 1156, 1162, 1180. 


Bvnkceeee 166 ns. ec eee a, @8e, 

"868, 1037, 1173. 
NI gsc cee itssittaies lec nce laste eee ee ee 161 
Ranh Gaia Ne ey so “Paes 


726, “729, 735, 809, 817. 


Net proceeds...................... piesa eee a ease ese eee si tects ccteat 665, 
667, 831. 


One-half of lommes: inuctan rnc cictreeecetsicncrrnen MO SO 
riper Ristete: Beaes Gai is tscccs nicer ec reratumct ee 53 
MIE CEU a ssc cee ee eet 37, 

41, 48, 60, 83, 85, 134, 137, 144, 153, 154, 173, 175, 


181, 187, 198, 251, 254, 257, 259, 261, 266, 273, 276, 
281, 283, 290, 295, 298, 302, 377, 379, 382, 384, 386, 
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FAILURE TO Pay—Continued 
Purchase Price—Continued 

889, 391, 432, 540, 548, 552, 554, 557, 559, 561, 566, 
572, 610, 614, 616, 644, 656, 658, 672, 674, 676, 678, 
680, 704, 712, 717, 721, 723, 726, 729, 735, 737, 740, 
742, 744, 746, 764, 805, 811, 815, 844, 848, 860, 895, 
897, 935, 938, 948, 951, 989, 993, 998, 1000, 1002, 1005, 
1016, 1037, 1041, 1044, 1072, 1074, 1076, 1086, 1091, 

1095, 1099, 1160, 1165, 1178, 1191, 1193. 


Purchase price for numerous shipments of produce 


Rejection of commodity without reasonable Cause...u...cccccccmmnund ly 276, 
283, 315, 371, 530, 623, 723, 726, 729, 735, 789, 809, 
817, 823, 901, 913, 924, 943, 1017, 1167. 


WAIVER 
Of furnishing of federal inspection certificate and the invoice... 


WARRANTIES 
BRUNE TRE RRRN GNC 1D SEU INO E00 sciences ise trscecceceacdinin a acai 
Evidence of meeting Condition Of... mmccmmmmmtmnnnnnnnrnninsinnenne 


WORDS AND TERMS OF CONTRACT 
ADMISSIBILITY OF EVIDENCE EXPLAINING MEANING GIVEN TO, BY 
USAGE IN TRADE 

Evidence is admissible to explain the meaning which usage 
has given to words or terms ag used in any particular 

trade or locality. Valid usages concerning the subject mat- 

ter of a contract of which the parties are chargeable 

with knowledge are by implication incorporated therein, 
unless expressly or impliedly excluded by its terms, and 

are admissible to aid in its interpretation, not as tending 

to contradict or vary the contract, but upon the theory 

that the usage forms a part of the contracto.ne.occccccccsenne 


Meaning of term misrepresentation 





Se MT 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE DETERMINATION 
In Judicial review will not probe into mental processes of the 


OE eaten ge cca asc ca eee raced 


ADMINISTRATIVE REMEDY 
ORDER No. 7 (MILWAUKEE, WISCONSIN) 

Where the United States sought to collect administrative 
assessments and marketing service charges from defendant 
handler and defendant handler, although admitting non- 
payment, denied the legality of the order but had not 
availed itself of the applicable administrative remedy pro- 
vided in Section 8c (15) (A) of the Act, held, that such 
administrative remedy must be exhausted before this court 
has jurisdiction over such a defense and, as defendant ad- 
mitted non-payment, plaintiff is entitled to judgment. The 
court referred to its reasoning in Kewaskum Dairy company 
and William H. Heinemann Creameries, Inc. v. Herbert H. 
Erdmann and Charles F. Brannan, 11 A.D. 884.00 sesso 


Unless, has been exhausted court is without jurisdiction.....0.0..00...cc00 


CONSTITUTIONAL LAW 


Reference is made to a previous decision upholding the constitu- 
tionality of the act and holding that the Secretary of Agricul- 
ture’s financial interest in issuing the order is so slight that it 
would not: affect Trig: Judai bis aicsssisi sgn eakcwisicciasioecon 


COOPERATIVES 
Contribution of, to the regulatory PrOQvam ce ecceesscessecessnceresnesacestnseeeneeesnen 


DISCRETION OF SECRETARY 
Interpretation and construction Of Statute... .ccccccccccsscsseuscssmnstensesemnneesneee 


DISMISSAL 
ASSESSMENT AGAINST NON-MEMBERS OF COOPERATIVE 
Where complainants, who were not members of any qualified 
cooperatives, sought an injunction to prohibit deductions 
from the producer settlement fund for payment to quali- 
fied codperatives for market-wide services, the court held, 
that these services were necessary to effectuate the pro- 
visions of the order, and as the purpose of the Act is to 
secure a uniform price to all milk producers, such purpose 
fails if members of a cooperative receive a lower price for 
their milk than non-members, and thus payments should be 
borne equally by all producers. The injunction is denied, 
GING GH] CORP LeITE. Tm UAVS senescence cscssiccnscscnetssewesepurenssenssssnincme 


Page 


1243 


1199 
1199 


1246 


1203 


1203 





LACK OF JUSTICIABLE INTEREST 





Of suit for injunction to prohibit assessment against non-members 
for payment to cooperative for market-wide Services........-..cccece- 


DISTRIBUTION OF FUNDS 
STAY OF, PENDING APPEAL 





JUDICIAL REVIEW 
ADMINISTRATIVE DETERMINATIONS IN 
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DISMISSAL—Continued 
Complaint dismissed where plaintiffs had no justiciable interest... 





Where plaintiffs’ milk was not subject to regulation under 
the New York milk order, the court held, that plaintiffs 
have no standing in court to challenge the legality of the 
order which fixed minimum prices for milk sold within 
the marketing area which differed from that sold outside 
POUR I an acs oversee cctv ca ets eccac es recreate 






Pending appeal, preliminary injunction continued and funds 
disputed to be held in escrow or, if distributed to coopera- 
tives, cooperatives to file a surety bond plus a written 
agreement to repay any amount found due on final judg- 


Where plaintiff handlers sought a review of the ruling by the 
Judicial] Officer of the U. S. Department of Agriculture, 
dismissing their petitions filed under Section 8c (15) (A) 
of the Act, claiming said dismissal was in error in that; 


(1) there was insufficient proof in the record of inter- 
state commerce; 


(2) the order does not tend to effectuate the declared 
policy of the Act: 


(3) the proceedings prior to promulgation were illegal 
as the Secretary did not examine the record, and the 
Secretary’s financial interest in issuing an order made his 
decision unconstitutional; and 


(4) that plaintiffs were not granted a fair hearing, 
the court held, that the Act confines judicial review to 
determining whether, on the record, the ruling of the 
Judicial Officer was in accordance with law, and, as an 
examination of the record discloses substantial evidence 
in support of his ruling, such ruling is deemed to have 
been made in accordance with the law. The court also held 
that it will not inquire into the mental processes of ad- 
ministrative agencies. With reference to the Secretary’s 
having a financial interest in issuing an order, it referred 
























JU 


JU 


MA 


MI. 


OR! 


ORI 


SEC 





COURT DECISIONS 


JANUARY-DECEMBER 1954 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


JUDICIAL REVIEW—Continued Page 


ADMINISTRATIVE DETERMINATIONS IN—Continued 
to its previous ruling in Kewaskum Dairy Company and 
William H. Heinemann Creameries, Inc. v. Herbert H. Erd- 
mann and Charles F. Brannan, 11 A.D, 834 


Limitation of, under the Act 


PROPER PARTY TO ACTION IN 
The Secretary of Agriculture has exclusive authority to issue 
and enforce marketing orders under the Act, and a Market 
Administrator is not a proper party defendant in a review 
proceeding 


Will not make inquiry into an administrative agency’s quasi- 
legislative determination 


JURISDICTION 
Administrative remedies must be exhausted before the court has 


JUSTICIABLE INTEREST 
Where complainants milk is not subject to regulation under an 
order, they have no justiciable interest and no standing to 
complain 


MARKETING SERVICES DEDUCTIONS 
Raines Ma ri Ce cieenvaaneesnnenoisiennd 


MINIMUM PRICE 
Where complainants milk is not subject to regulation under an 
order, they have no standing to complain of the minimum price 
fixed under the order. 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 
Issued in accordance with the requirements of the Act 


Handlers challenging the legality of, must proceed under Section 
8c(15) (A) before seeking judicial reviewen.cccceccccccsesoccssssceeseceeensceemneee 


ORDER NO. 27 (NEW YORK) 
Where complainants milk is not subject to regulation under an 
order, they have no justiciable interest and no standing to 
complain 


SECRETARY’S FINDINGS OF FACT 
BASIS FOR CoURT’sS DECISION 
Where the proceeding was not de novo, and the Secretary 
has made findings of fact based upon substantial evidence 
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in the record, the court must rely upon such findings and 
may not substitute its judgment for the Secretary’s find- 


ings Of fact and conclusions thereon... eecceeccssseccersssrsssneneeneersnssemte 1203 
STATUTES 
Constructions mud interpreted ne asia secs iees 1203 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PROCEEDING 


REQUIREMENT OF APPRAISAL OF ISSUES IN CONTROVERSY 
In an administrative proceeding the only essential require- 
ment is that the party proceeded against be reasonably ap- 
prised of the issues in controversy, and any such notice is 
adequate in the absence of a showing that a party was 
MN ie a a eel a a a i cise 102 


APPROPRIATION ACT : 
Power of Congress to make legislation permanent by method of... 102 


BRIBING WEIGHMASTERS 
NN a eh 102 


CEASE AND DESIST ORDER 


VIOLATION OF 

Where complaint was filed to restrain defendant from further 
disobedience of the cease and desist order issued December 
14, 1945 (4 A.D. 984) and to recover forfeiture as pro- 
vided by the act, the Court ordered the defendant to make 
payment of the agreed amount of the forfeiture and per- 
manently enjoined the defendant from violating the cease 
and desist order of December 14, 1945... cccccccccmscsemuennnne 983 


CIVIL REMEDIES 


NATURE OF LIABILITY FOR VIOLATIONS OF PROVISIONS OF 
Although the Act provides for both civil and penal liability 
for violations of its provisions, under the order of the 
Judicial Officer petitioner is not sentenced to imprison- 
ment or fined, since the order invokes only civil administra- 
tive remedies and there can be no argument but that the 
cease and desist portion of the order falls within that 
category, and the suspension of petitioner’s privilege to 
trade as a cattle dealer in the Union Stockyards is not 
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NATURE OF LIABILITY FOR VIOLATIONS OF PROVISIONS OF—Continued 
primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a 
proper adherence to the provisions of the Acti... 


CONGRESS 


POWER OF, TO MAKE LEGISLATION PERMANENT 
Congress has the power to enact permanent legislation in an 
appropriation act, and the insertion of the word “hereafter” 
by Congress as a method of making legislation permanent 
ia & well-hnowrs Wreeliee i sree 


EVIDENCE 
UNWILLFUL DESTRUCTION OF DOCUMENTS Not CONSTITUTING SUP- 
PRESSION OF 

Where the prior statements of the four weighmasters were 
lost or destroyed, and the Government was unable to pro- 

duce them at the hearing upon petitioner’s demand, held, 

that petitioner’s contention that this amounted to a sup- 
pression of evidence and has resulted in a denial of due 
process cannot be sustained, since there is no suggestion 

that the destruction of the statements was willful, and no 
prejudice to petitioner resulted from the destruction of 

TI CN cate cscs sess arcsec reece cerca nee eee eee 


FINDINGS 


SUPPORTED BY SUBSTANTIAL EVIDENCE 
The Court ruled that on the record as a whole, substantial 
evidence supports the findings of the Judicial Officer and 
that his findings are sufficient to support the order issued 


HEARING EXAMINER 


SCOPE OF FUNCTIONS OF 

Where petitioner protested that the hearing examiner ordered 
the taking of the testimony of each weighmaster witness at 
one sitting, the Court ruled that while administrative con- 
venience or even necessity cannot override the constitu- 
tional requirements of due process, in administrative hear- 
ings, the hearing examiner has wide latitude as to all 
phases of the conduct of the hearing, including the manner 
in which the hearing will proceed... ccccccscsssneseenee 


NOTICE OF HEARING 
Requirement of appraisal of issues in CONTTOVETSY......ccccccccnee ons 
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ORDER OF INQUIRY 
ADEQUACY OF 


Petitioner’s contention that the order of inquiry was fatally 
defective for lack of specificity in that it refers to “divers 
other times during the year 1950”, held, to be erroneous, 
since the weighmasters admittedly accepted cash payments 
on numerous occasions from many dealers and knew for 
certain which dealers paid them for false weights, but 
there was no doubt that the weighmasters gave false 
weights, even though they could not supply the minutia 
at the hearing because they did not keep any records of 
their illegal and dishonest transactions... cccseesssssssncesncseee 


STAY OF EXECUTION 
PENDING PAYMENT OF FINE 


The indictment in this case charged that defendant, a dealer 
of hogs, on 19 different occasions during 1950, caused a 
weighmaster to show weights in excess of the true weights 
and to make false entries in the stockyard company’s 
records. On March 30, 1954, the court found the defendant 
guilty and ordered him to pay a fine of $1,500, and in view 
of the character of the defendant, the court held that this 
is not a case for probation and stayed the execution for 30 
days, giving the defendant time to pay the amount of the 
He ec ke a ee 2 


SUSPENSION OF REGISTRATION 
ORDER OF, AFFIRMED BY COURT 


Where petitioner sought a review of an order of the Judicial 
Officer suspending petitioner’s registration under the act 
as a dealer in livestock in the Union Stock Yards, Chicago, 
Illinois, and directing petitioner to cease and desist from 
obtaining false weights from weighmasters and causing 
false entries to be made in accounts and records, and to 
keep full and correct accounts and records, upon review of 
this case the United States Court of Appeals for the 
Seventh Circuit affirmed the order of the Judicial Officer, 
acting for the Secretary of Agriculture ..n...cccccccsscsssssssseesesiee 


SCOPE OF ORDER OF 

Petitioner’s contention that the phrase, “any violation of the 
Act,” is limited to any provision of the Act relating to 
solvency or financial responsibility, is not well taken, for, 
to support the position of petitioner would be to construe 
the statute in a spirit of “mutilating narrowness”.............. 


1372 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 134.D. 


Page 


102 


585 


102 


102 


13 


VI 





eevee see 





13 A.D. COURT DECISIONS 


JANUARY-DECEMBER 1954 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
VIOLATIONS OF ACT 


Making false entries in stockyard company’s TreCOTdS............c:ccccenee 
Mature of Mateige: 168s hr he 
Showing weights in excess Of true Weights..uecccccccsocscseseesecssesussmnntnen 


Violation of ceame- cand) desta’ Orde soi Se a 


WITNESSES 


CREDITABILITY OF, DETERMINED BY HEARING OFFICER 


Where petitioner attacked the admissibility and the probative 
value of the testimony of the weighmasters on the ground 
that four of them had previously given sworn statements 
denying the charges made herein, the Court held that 
petitioner’s contention is without merit, since the hearing 
officer observed these witnesses upon the stand and the 
matter of their creditability was for him to decide....................... 
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